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Analysis of statements madein favour
of and against the adoption of competition law
in developing and transition economies

Report by

Frank Emmerg Franz Kronthaleld and Johannes Stephan

Abstract

The paper is concerned with documenting and assessing statementdynaaley-
makers, opinion formers, and other stakeholders in favour and against theraddpt
competition laws with particular reference to transition and devedopountries which
have not yet

enacted these kind of laws. For example, claims that competitiorcenfent might re-
duce the inflow of foreign direct investment, or that other poligiesaccessfully used
as substitutes for competition law, are assessed. In a first step,thoelmokgeneralized
analysis structures the list of statements around core issuemafon features to make
them accessible to further interpretation and assessment. Theshapes that some
claims are in fact country or region specific, and specifibeodevelopment level of the
respective countries. In a second step, the core issues aredssaswding to eco-
nomic and legal criteria. Since the analysis focuses on t@msitid developing coun-
tries, the criteria for economic assessment are predominaotipmic growth and de-
velopment issues, but also include the economic coherency of a saihed slbmitted
by stakeholders in a given country. The criteria for legal assagsinclude whether
claims are problematic in light of WTO-principles, or are evem lmat of a political
objective which is incompatible with the spirit, if not the letter of WTO-rules.
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1 I ntroduction

In the more recent phases of globalisation, the adoption of competitisnésrxcome to
the fore. The political agenda in transition and developing countrieelass the de-
velopment policy-agenda have shifted from state intervention towardra market-
oriented system of economic governance: “In the past, most developingieouwere
characterised by large state-owned sectors in highly concehinalestries and ineffi-
cient firms operating in domestic markets that were insulatéchtg barriers. Since the
early 1970s many of these countries have adopted new policies ofilraddidation,
de-regulation and privatisation.” (Cuts 2003, p. 17). Also, with intensifyiegidnal)
integration and globalisation, more emphasis has gradually been plated need for
all countries in the world trade arena to enact competition lavwibald guarantee for-
eign trade to take place on a level playing field.

In particular since 1980, the number of countries enacting competition lancheased
considerably (Palim 1998, Clarke and Evenett 2003). Especially “developumgries
recognise the importance of implementing an effective competitiaaypahd law, to
achieve the maximum benefit from the process of liberalisatidonts(2003, p. 17). In
this respect, the enactment can be described as an evolutionarg ppossthly starting
with rules against the abuse of dominant position, rules about public prenireules
governing state aid, sensible and effective rules about the stractdrenandate of a
competition authority, as well as legal remedies againstidesisf the competition au-
thorities. By contrast, rules against collusion of multiple fi(oestels) are often not re-
quired as urgently in developing and transition countries. Furthermore, dbestries,
at least during the earlier stages of competition supervisionwaalyto shy away from
dealing with the more time consuming and resource-intensive issmesrgér regula-
tion.

In spite ever wider usage, a number of countries are not convincedngh&rm of
competition law is necessary and/or beneficial for them. Theyavay perceive market
based competition as dangerous to their prospects of economic developthbrhee
have so far not enacted a competition law. Other countries are moinexgosition to
enact or enforce meaningful competition laws, for example becausangraivil unrest

or war forces them to fight market mechanisms or at leasivésphem of the neces-
sary resources for competition supervision. The Ivory Coast is a case on pointthehere
military coup of 24 December 1999 brought the progress of “competitioandviouild-

ing a competition culture to a halt” (OECD 2002, p. 3).

This report lists claims raised by policy-makers, opinion fornard,other stakeholders
in favour and against the enactment of competition law. In partith&areport looks at
developing and transition economies. It identifies structures amdmgstaims by de-
fining a taxonomy of statements (by use of the method of generalisdysis) and as-
sesses each claim from economic and legal perspectives. Asa@gition for eco-
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nomic assessment, the analysis has to assume well functionikgtsnatowever, the
legal assessment does not automatically assume that thetikespgeantries have the
necessary know-how for the enforcement of sensible competition ridesxperience
has shown, for example in the transition countries of Central andrid&stirope, it is
one thing to write up and adopt the necessary legislation. In tipiscte$Vestern laws
may be used as models and Western experts can help with locatadagiowever,
the effective application of the new laws in everyday practiaguite a different chal-
lenge, in particular if they require a paradigmatic shift in aggh and the development
of an entirely different legal culture. The legal assessntleeitefore, not only analyses
whether claims for and against the adoption of competition lawsm@yoblematic in
light of higher legal obligations, in concreto those flowing from Wdrciples, or are
even born out of political objectives which are incompatible with thet,spinot the
letter of WTO-rules. The legal assessment also reflectheroader conditions that
have to be met by a country’s political and administrative strustaumd its legal culture
before competition supervision will actually work in practice. Whase conditions
are not met and cannot be established in the foreseeable future,isghamacceptable
resistance against the adoption of competition law may have toehersa different
light.

The assessment makes reference only to the rationale for anst ageational compe-
tition law and does not consider international agreements on competition.

The starting point for this analysis are studies that deal witisslie of competition law
in African, South American, South Asian and transition economies (geBaza 2000,
Cuts 2003, and Kovacic 2001). As one main source of information, the report uses so far
untapped material from the OECD where representatives of couatoesd the world
have discussed the issue in four “Global Fora on Competition”. Additioniadyreport
assesses the member countries’ contributions to the APEC Coorp@ttticy and Law
Database, the submissions to the Intergovernmental Group of Expertsngetiion
Law and Policy at the Competition Law and Policy and Consumer Raotd&ranch of
UNCTAD, and the submissions to the Working Group on the Interaction befivade
and Competition Policy at the WTO, as well as the acaderaratitre available on the
issue. The analysis provides new insights into the issue not only Ipflioga system-
atic overview of a very comprehensive list of claims from thaegt possible selection
of countries, but also by reviewing the economic and legal conterite oftims and by
assessing them critically.

The analysis is organized as follows: in the first section¢one principles of competi-
tion, competition policy, and competition law are briefly discussed.s€kend part of
the report is concerned with the group of claims in favour of the rapattof competi-
tion laws. This is followed by the list of claims raised agaemacting a competition
law and their legal and economic assessment. The report cldkes lvief conclusion
for the case of transition and developing countries.
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2 Competition principles, competition policy,
and competition law

Competition is seen as one of the key features of market econfmmtbg increase of
economic welfare. There are two main reasons fer Eirst, competition has an impact
on static efficiency of market outcome. Competitionproves the allocation of resources
and ensures that production of goods and provision of services are carregdhoni-
mum costs, so that the welfare of a society avangpoint in time is maximised. Second,
competition improves dynamic efficiency of market outcome. Compesti@ngthens
the entrepreneurial creativity of market participants and encai@geucers to inno-
vate and to improve their products, so that technical progress is enhanced over time.

In a more recent strand of literature it is suggested thanhdgretficiency of competi-
tion should be valued higher than static efficiency. For example, ISI8l&@ms that in
developing countries there is “need to emphasise dynamic rathertdhiarefficiency”
(Singh 2002, p. 22). This is not immediately obvious, however, since developing coun-
tries usually still struggle more with efficient allocatiohresources while a multitude
of pre-conditions for significant innovation are still missing. Audretsch et dterBand
Posner made the case, that the fast pace of innovation in severéliesdas well as
the nature of technologies, require a reconsideration of the weigbh whigiven to
static and dynamic efficiency (Audretsch, Baumol, and Burke 2001, Baker R88%er
2001). Furthermore, Evenett made the point that “in many jurisdictioris aetive
competition regimes the promotion of innovation or dynamic efficienaysgaas be-
come an important goal” (Evenett 2003c, p. 12). We suggest that theirselation
between development on the one side and the relative importancemésthtiynamic
efficiency of competition on the other. As countries are progressiripe path of de-
velopment, they are resolving more and more of the challengesmémtffallocation of
resources in the existing production of goods and provision of servicas.edfiaien-
cies of competition become relatively less important. At theestamme, continued wel-
fare gains come to depend more and more on innovation, which in turn redyires
namic efficiencies of competition.

Competition is not only promoted and protected by a free market econathpui\the
right legal framework, a free market economy could see the bepéitompetition re-
duced by anticompetitive behaviour. Therefore many countries practice titoongeol-
icy to protect competition. Competition policy in general includessores that are
concerned with private anti-competitive conduct and with state measunestruments
that affect the extent of competition in markets. State measockide, for example,
trade policy, foreign direct investment policy, licensing policy, puptmcurement pol-
icy, state aid policy, as well as competition advocacy to promatasure a competitive
environment (ibid., p. 13).
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Among the measures that belong to competition policy, competitiondaw many
countries (one of) the most important instrument(s) to encourage c¢bompéat the
markets (ibid., p. 14). Competition law could be regarded as an instruvheatit di-
rectly addresses strategic conduct of firms to reduce conopetti to exploit market
power. Competition law is defined by Audretsch et al. as the lawhwhays down the
rules for competitive rivalry. It comprises a set of directitret constrain the strategies
available to firms” (Audretsch, Baumol, and Burke 2001). Another definisagivien
by Hoekman and Holmes. They define competition law “as the setex amd disci-
plines maintained by governments relating either to agreemenisdrefirms that re-
strict competition or to the abuse of a dominant position (includingptgeto create a
dominant position through mergers)” (Hoekman and Holmes 1999, p. 877). In addition
to that definition, UNCTAD and Evenett describe private sector corntiattis fre-
quently regulated by competition laws. These lists include (andatreecessarily ex-
haustive): i) inter-firm agreements to restrict competiticartels), as well as informal
agreements between firms, including potentially pro-competitive cabperin R&D
activity, distribution, etc; ii) attempts to exploit market povearg other forms of unfair
competition (e.g. predatory pricing); iii) mergers and acquisititHSCTAD 2002c,
pp. 7-8, Evenett 2003c, p. 14-15).

Competition laws frequently do not only regulate private sector contluey. may also

deal with sub-optimal state intervention in the markets, in partiguldne form of (dis-
criminatory) state aid, and/or non-competitive public procurement. Fortiher compe-

tition laws may contain exemptions and/or stipulate other (saguals. For example,

the competition law of South Africa mandates the promotion of employsweal and
medium-sized enterprises, and the increase of “the ownership efdkissorically dis-
advantaged persons” (Evenett 2003c, pp. 12-13). Hence, a competition law could in-
clude more than a single objective. However, too many objectives staytdhe effec-
tiveness of a competition law.

10
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3 Coreissuesin favour of the adoption of a competition law

3.1 Claimsrelated to economic theory

Each economic system combines scarce resources to produce sonsldallieand the
system that is able to produce the highest value added per resdlised i# the most
developed one. Hence, economic development is a criterion of the efficense of

resources.

Because economies are differently endowed with resources and, mamidywiew of
the world, relative scarcity of resources changes over times ibero one-size-fits-all
technology that maximises value added in every country. Some ecorammm@ere ad-
vanced in finding their efficient combination of resources and apenadse advanced in
adapting to changes in the relative resource-scarcity (thedawetoped countries) than
others (the less developed countries). Hence, a good mechanism is toeatlecate
scarce resources efficiently, i.e. to achieve the highest posaibke added given the re-
spective endowment with resources.

Because of the diversity of products and technekgand because of the dynamic nature
of the modern world, this mechanism needs to sanathusly consider information about

consumer preferences, about availability of resesjrabout technologies, and about how
these might evolve in the future. The best mechame know today is the price mecha-

nism in contestable markets: here, all availabfiermation is amalgamated into one cate-

gory, the system of relative prices. Consumersptan and execute their preferences to
maximise their welfare. This includes the selectbiproducts and services they want to

acquire, given the price they find in the market] ¢he choice of most preferred supplier,

according to price, quality, and service. The pnoechanism coordinates demand and
supply and clears the markets, thus eliminatingssxdemand or supply.

Producers use the information contained in prices to plan and execwgeehef loutput

in production that maximises their profits and to find the best aibycaf resources to
produce efficiently. In a static view, efficient resource-allimeaproduces the highest
possible productivity, and in a dynamic view, the allocation-function of staiike
markets produces the optimal amount of investment into future productioncand e
nomic growth. Moreover, competition between producers gives rise to proetitine
effects by which producers generate new technologies (process ionsyaind gener-
ate new markets (product innovations), to improve their competitive grasRroduct
and process innovations lift the country on higher levels of economic development.

All this obviously assumes perfect markets, i.e. dbsence of externalities (spillover ef-
fects) or other forms of market failures such &rmation asymmetries or short-termism.
Perfect market conditions, however, are rarely douinever, and certainly do not charac-
terize the vast majority of economic activity. Tieal world may come close enough to

11
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perfect market conditions, if a number of precadiare put in place. Hence, from the
point of view of economic theory, actively safegliag contestable markets is an impor-
tant or probably the most important tool in supgdreconomic development. And in em-
pirical terms, no alternative mechanism (e.g. enooglanning, government intervention
against the market) was so far able to producei&fity and welfare to the same extent.

3.1.1 Theefficient allocation of resources

The WTO lists a large number of countries that subscribe tcageetbat a competitive
market environment promotes efficiency in the allocation of resowacdshence the
largest possible productiénin fact, the efficient allocation-claim specifically includes
static and dynamic dimensions, where static efficiency is defseo the optimal utili-
sation of existing resources (to achieve the maximum possible poodwtocative ef-
ficiency, and at the lowest possible costs: productive efficiendylle dynamic effi-
ciency refers to the optimal introduction of new products, production pes;essd or-
ganisational structures (the maximum number of innovations that tHethavant to
accommodate with demand). The same countries are reported to hesteasthe same
time, however, that “the relationship between competition and innovaticomplex,
and that, in some instances, limited inter-firm collaboration iddira of joint ventures
and strategic alliances can also play a role in achievingegreficiency” (WTO 1998a,
p. 4). The secretary to the second OECD forum on competition repaats EBRD/
World Bank survey of 3,300 firms in 25 countries, in which “the authors foundhbat
degree of competition perceived by enterprise managers has anamort positive
effect on the growth of sales and of labour productivity, and also had a podeisteosf
firms’ decisions to develop and improve their products” (OECD 2002, p. 6). $fere
cific reference to the pro-competitive effect of competition-induetficiency has been
made by Romania (“innovation is supported”, OECD 2004, p. 2), Korea (“encouraging
innovative business activities”, APEC 2005), and Canada (“strengtheimscémgives
for continual innovation”, APEC 2005).

What comes as a surprise is that countries that appear to barigwolicy of substi-
tuting competition by other tools (e.g. Hong Kong, China, and — until recer@Ipga-
pore, by use of the sectoral approach) also appear on the WTOgispohents for the
efficiency-claim. Equally astonishing is that Korea (alsa@tigdby the WTO as subscrib-
ing to the efficiency-claim), at an OECD Global Forum, staked there was “a trade
off between productive efficiency and allocate efficiency” (OEZID3, p. 3), and that

5 Countries listed by the WTO subscribing to thécefhcy-claim include Hong Kong, China, Singa-
pore, New Zealand, ASEAN WTO Members, the Unitestet, Turkey, Pakistan, Canada, the Euro-
pean Community and its Member States, Korea andnJ&gTO1998a, p. 4). Additionally, the effi-
ciency-claim was raised without any qualificatidns Zambia QECD 2001, p. 2), Mexico@ECD
2004, p. 2), and South Afric®ECD 2002, p. 2), although in South Africa, other aiwvexe given
greater importance.

12
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if the country — considering itself as small — would not allow mexgit “would lose
productive efficiency if such mergers can achieve economies @& qdaid., p. 3).
Moreover, Korea stated at the OECD that “strategic allocatistarce resources and
protection of selected industries by the government” (OECD 2002, p. Jrodace
“rapid economic expansion” (ibid., p. 3). Nevertheless, even Korea acknowlddge
this may only be true for a limited time and that it maylgdscome fragile. What this
demonstrates, however, are important inconsistencies in the staeofiesduntries’
representatives to different international fora.

Another example for the efficiency-claim is Indonesia: herereece is made to “in-
creasing efficiency” (OECD 2004, p. 4) at the most general lexefurther explana-
tions of mechanisms are provided. Kenya refers to “influencing res@lliacation in
constructive directions while helping to curb the abuses associatedintridled pri-
vate enterprise” (OECD 2001, p. 3). Interestingly, the concept ofegitig is not ex-
plicitly used here. It is, however, in the case of Romania, wher®ths is on the no-
tion that “Competition policy is protecting competition as mostedfit resources allo-
cation system of the society and it is not protecting competi(@ETD 2004, p. 5).
The representative of Ukraine to the OECD Global Fora reportpaft@ular problem
related to the allocation of resources. Market mechanisms aoetetisby ‘institutional
monopolies’ which are characterised “for instance when specibicoeaic players en-
joy exclusive rights to an activity, a different tax regimeeasier access to financial re-
sources and raw materials” ibid., p. 3). These are reported to hebaftked or induced
by the state and local governments. The representative claimthgpétition laws can
curb this detrimental ‘rule of the game’ in Ukraine's society laave already done so on
occasion (ibid., p. 3). For Cameroon, its representative to the OEEI3 tefthe crea-
tive destruction-effect contained in the efficiency claim byirsgathat a national com-
petitive environment is conducive to “Economic consolidation, through theneliimn
of inefficient businesses” (ibid., p. 5).

Other references to the efficiency-claim by Cameroon mentioaffeet of competition

on the “development of the private initiative of nationals” (ibid., p. 5), rateted to

that, the claim that competition law has the objective “to expantbdke of entrepre-
neurship” (OECD 2001, p. 2).

3.1.2 Competition law asa promoter of economic growth and development

On the basis of the expectation that contestable markets provitdbeshenvironment
for efficient allocation of resources in a static view and helgenerate innovation in a
dynamic view, competition law can be seen as a promoter of econoywthgand de-
velopment. Another look at this claim shows that competition lawdiviéictly provide
market-based incentives “that will channel private activity imeas of greatest benefit
for all” (ibid., p. 4). This will be particularlyaelevant for transition and developing econo-
mies, as their political imperative is, of course, growth and dpuatnt. This growth

13
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and development-claim can, therefore, help politicians in those couotireprove the
acceptance of competition law amongst citizens.

Some countries report that their economies have in fact benefited sxgégrowth and
development from promoting competition. The Mexican representative t@EHED
stated that “competition policy has registered substantial achests in promoting
economic development” (OECD 2004, p. 2). According to his Korean colleague, co
petition “paved the way for an upward level of economic growth” (OR002, p. 3).

The Bulgarian delegate declared that “protection of competitierpgsessly recognized

as a pillar of the sound functioning of the market and the developmegbiobray”
(OECD 2003, p. 2). For the Romanian representative, “vigorous competition among
companies has important influence on economic development by raiseigrefyi and
expanding social welfare” (ibid., p. 3).

Some countries refer to this claim in a weaker form. Korea timesoncept of “bal-
anced development of the national economy” (APEC 2005). The Ukraine spébi
competition “should facilitate fixing and strengthening such economawty that is
combined with the fulfilment of the basic tasks of social developifnehand socially-
oriented market economy in Ukraine” (OECD 2002, p. 3). In later contributibes
Ukrainian representative stated that competition “can improve the developmahtyof ut
companies” (OECD 2004, pp. 2-3), and “competition is the most cruciadr fémt
strong economic development” (ibid., p. 2). In other countries, in this exd&tugkaa, it

is explicitly the competition authority that “contributed to the hegitent to successful
economic development” (OECD 2002, p. 2, OECD 2003, p. 2 and p. 4, OECD 2004,
p. 5). The “Competition Council was directly interested in partiangato the building

of a stable and functioning market economy as key condition of the Romanian econom
development” (OECD 2002, p. 2, OECD 2004, p. 2)ictvhin turn, “would positively
contribute to the development of the competitiversasd economic growth of Romania”
(OECD 2002, p. 8). Even for a country like Japaherg allegedly industrial policy plays

an important role, it was pointed out that “farai@iag structural de-concentration meas-
ures served as an important underpinning of thereigs growth and development that
took place in Japan in the post-World War |l re¢argiion period” (WTO 1998, p. 5).

In the expectation that competition law fosters eoaoic development, the Indonesian
Competition Law of 1999 was explicitly enacted tmmpte “growth and prosperity”
(OECD 2004, p. 4). In China, the Antitrust Law stgies the objective of “guaranteeing
wholesome development of socialist market econof@®ECD 2003, p. 3). The Chinese
version of the law makes it clear that competitiost and foremost serves the develop-
ment of the socialist market economy, rather than the efilt@ent allocation of resources
and the widest measure of innovation. In Chinayefloee, competition, allocation-
efficiency, and innovation, are not goals in andha&imselves but means to a higher end:
the promotion of the socialist market economy. Inmrachowever, it seems that China is
nowadays as much concerned about growth and pitysaerther countries and the lan-

14
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guage of the law may suggest a distinction withnouth of a difference. Other countries,
like Thailand, hope that “fair competition will bg about the development in production
and economy as a whole” (OECD 2001, p. 6). In RhladfP R. Jagiefiski, in a parlia-
mentary debate on the draft competition act of 1988ed the expectation “that the de-
velopment dynamics, in particular in the underdepetl sectors, should improve signifi-
cantly and we should be able to achieve sustairtselopment of the country” (Cylwik
2005, p. 24). Pakistan specifically added the dimoarthat “An effective competition pol-
icy/law [...] can go a long way in poverty alleviatio) OECD 2004, p. 2).

As an example of reverse causality, the representative oaidamthe OECD forum on
competition noted that “successful economic growth of the economy andeshesng
global trading environment of the last few decades initiated théocaransformation
into a free market to sustain a further economic stability angeridg’ (OECD 2001,
p. 2). Korea also makes this claim, albeit in stronger languadailtire to introduce an
effective competition policy at an appropriately early stagénéndevelopment process
can necessitate costly industrial restructuring at a later stageD (Y998a, p. 5).

3.1.3 Protecting, improving, and maximising consumer welfare

If competition assures efficiency in the allocation of resousres forces firms in a
competitive environment to align their output to equate marginal costs and the price they
cannot influence, then consumer welfare is maximised: consumerandesimatched
by supply. There is no shortage in supply, and the price is the lottastble with the
available technology. In the words of the consumer lobby ‘Consumer Interalat
“Competition laws should help to make the operation of the market maoreparent
and efficient. The regulation of anti-competitive practices shoudiitéde a stronger
application of consumer protection” (OECD 2002, p. 4). With a particular ore de-
veloping countries, the UNCTAD secretariat stated tcompetition laws and consumer
protection shared the same goals, namely the defence of consumestsiitend that, in
addition to competition law, complementary consumer protection rules wesessary:
“While effective competition policy could benefit consumers indiygeabnsumer pro-
tection rules were necessary in order to take care of consumersdiate concerns. For
example, consumers were easy targets for unscrupulous selletinglom weights and
measures, quality standards, and so forth, as well as for misnefateens and mislead-
ing advertising” (UNCTAD 2002a, p. 4, also in: UNCTAD 2001, p. 3).

Acknowledging that any transition in the system of economic governarsteding

transition to a competitive system, inflicts adjustment costs, Can#leElliott summa-
rise the available empirical evidence as suggesting “that thitnegkhort-term social
costs of transition to a more competitive economy can be highlyisai they will be
insignificant when compared to the long-term costs to the economy dkemyg com-
petitive” (Cooke and Elliott 1999, as quoted in OECD 2002). What remains moples i
assessment is the distribution of short-term costs and long-terefiteeamongst the
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different groups of society. This distribution of costs and benefilisfaviour those
businesses and individuals that are able to adjust. It will punishleaattin the short
term — the owners and employees of inefficientresses. If such a distribution is politi-
cally unwanted or unfeasible, transitory compensasichemes can be a useful tool. Re-
lated to this, the Pakistani representative toQE€D Forum on Competition holds that
“When a reduction in the real income of a largepprtion of the population combines
with a perception that large profits are being miagla small number of recipients of state
protection, resentment may grow, threatening deaticareform” (OECD 2004, p. 2).

A number of countries report from experience that competition ireseassumer wel-
fare (The WTO list the United States, Turkey, Canada, the Eur@mmamunity and its
member States, India, and Singapore: WTO 1998a, p. 5). Further citatiobs found
for Cameroon, listing “Consumer welfare through an improved supply of gowtiser-
vices” (OECD 2004, p. 5) amongst the benefits of competition law. Romania dh@ms t
competition law “expands social welfare” (OECD 2003, p. 3), and Thadddd that
competition is necessary “to eliminate unfair business praaies$o protect [the] con-
sumer” (OECD 2002, p. 2). In the Ivory Coast, the combined actions of thpefiton
Commission and the Department for Competition had a significant tropatonsumer
welfare, including “The fall in the price of major consumer goo@ECD 2002, p. 3)
and even “The birth of consumer movements” (ibid., p. 3). In Mexico, “competition pol-
icy has registered substantial achievements in promoting econoretopiment and
enhancing consumer welfare” (OECD 2004, p. 2).

Some countries report that the competition law e@acted and a competition authority
was installed specifically with a view of improving consumelfare. In Zambia, the aims
and objectives of the competition law make explieference to the “protection of con-
sumer welfare” (OECD 2001, p. 2). In Russia, the flefers to the “protection of the con-
sumer rights” (OECD 2003, pp. 2-3), in Mexico to thpeotection of the consumer”
(OECD 2002, p. 2), in South Africa to “promotingnsomer welfare” (ibid., p. 2), in In-
donesia to “increase efficiency and people’s welfé©@ECD 2004, p. 4), and in Korea to
“maximising consumer welfare” (OECD 2003, p. 3), aodprotecting consumer rights
and interests” (APEC 2005). Finally, in China, lén’s objective is geared towards “pro-
tecting rights and interests of businesses anducoeis and public interests” (OECD
2003, p. 3).

3.2 Experiencesby particular countriesin the economic sphere

3.2.1 Realisation of complementary effects of reform policies

Since the 1970s, and in particular with the demise of planned econonmesstrfor-
merly socialist countries, state-governance of economies waasgiegly replaced by a
stronger adherence to markets and competition. Globalisation waschsadriver as a
result of programmes of trade liberalisation, deregulation, and igatianh in most
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countries, both in the developed and the developing world. In this process, &untrie
“recognise the importance of implementing an effective compeiuodicy and law, to
achieve the maximum benefit from the process of liberalisatoats(2003, p. 17). The
WTO synthesis paper, for example, lists a number of countriesi¢dsenya, Turkey,
Peru, Brazil, the European Community and its Member States)uppbrs the claim

that “competition law and policy have been implemented or strengthened isota-

tion, but rather as one element of a package of interrelated setdrpolicies aimed at
promoting economic and social development” (WTO 1998a, p. 3).

Explicit reference to this claim can be found for Albania, refgrto its own experience
that “it is very important that market openness be accompaniecwitmplete regula-
tory reform, including an adequate legal framework and strong instisuto implement
it” (OECD 2004, p. 3). Regulatory reform is specified earli€teatablishment of regu-
latory entities and competition authorities” (ibid., p. 3). Mexicansirgg to “reduce the
temptation for protectionist intervention [by the government] and ineréespotential
for market-based discipline” (Wise 1998, p. 5). Taiwan says thatlgying the devel-
opment of the economy and the transformation of economic structure, dhenags of
competition culture and the enforcement of competition law becomefmitatalising
benefits of market economy” (OECD 2001, p. 5). Jamaica also reféngstclaim and
provides the example “that possible price fixing activities ofgté firms would replace
price controls” in the absence of supervisory legislation (the Eampetition Act)
(OECD 2003, pp. 2-3). The South African representative to the OECD Globain
reports that “competition laws have been introduced in developing countreesponse
to the rapid penetration of markets that has inevitably followedlkealisation of in-
ternational trade and investment, and, particularly, through privatisatidrderegula-
tion, the liberalisation of domestic trade” (ibid., p. 3).

The countries that introduced a competition law to complement sygstefarm include
most prominently the former Warsaw-pact countries in CentraeEagurope (the new
EU Member States and those in accession negotiations introduced itompeas in

the framework of thacquis communautaiyebut also developing countries like Algeria
in which “[tlhe implementation of competition policy was accompanied bydical
change in the characteristics of the Algerian economy” (OECD 204-3) including
price liberalisation, liberalisation of external trade, privéitisga and regulating network
sectors. The Ivory Coast decided “to go for a policy of open markeSCD 2002,

pp. 5-6) in the 1960s, which led to the enactment of a competition law in 1978, and
Kenya turned away from import substitution towards export orientatigpplemented
and supported by a competition law (OECD 2001, p. 3). Bulgaria adopted a npa-com
tition law in 1998 as a reaction to the “changes in the Bulgariamoeay (privatisation,
deregulation, liberalisation) and experience from the enforcemehe gfrevious com-
petition law” (ibid., p. 2). As a result of the reform policies of ldte 1980s in Pakistan
(privatisation, deregulation and liberalisation, opening up of the econorforéogn in-
vestment) “the need to have strong regulatory framework was felt” (OECD 2004, p. 5).
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Privatisation and deregulation

Of the reform measures listed above, privatisation is partiguragdortant. It is claimed
that privatisation has to be complemented by national competition faarspetition
policy can reinforce, and may even be essential to realizing, tieditseof privatization
and deregulation programmes and initiatives” (WTO 1998a, p. 9, this incdudes-
tina, Canada, Dominican Republic, European Community and its membes, Siate
the United States). In the case of Peru, it is reported wifleceso competition policy
as a complement to privatisation that “even after introducing cotigpetine incumbent
still has significant monopoly power, regulation of conducts is recardete — Limits
on profits or to rates of return generate distortions such as disireof inefficiency,
cost-plus mentality and expensive enforcement, vulnerability to fhtaresof the regu-
latory commission by the regulated industry, and a tendency toclmmpetition among
incumbents and to restrict new entry. — A better alternativeoie meliance on competi-
tion policy: protecting existing and potential competitors againstirtiothincumbents”
(APEC 2005). The representative of Ukraine to the OECD Global Fatedsthat a
competition law is necessary during privatisation, as the lawdéntiae unlawful mo-
nopolisation in the course of privatisation [by one entity purchasing btdck®cks of
privatising enterprises] practically impossible” (OECD 2001, p. 6 flepresentative
of Russia to the OECD Global Fora emphasised more generaflyrthation of a com-
petitive environment “as a[n] essential element of economic refo(@ECD 2002,
p. 2), i.e. the process of privatisation, liberalisation and de-monopolisatibe eton-
omy. The representative of Bulgaria to the OECD Global Fora egptinat the Com-
mittee for the Protection of Competition (CPC) “plays an impontalat in the process
of deregulation and liberalisation” (OECD 2001, p. 7). Similarly, tipeesentative of
Zambia to the OECD Global Fora emphasised the need to assisstiheturing proc-
ess of the economy by a law to regulate privatised enterptis@gas evident that the
removal of subsidies and price controls would put consumers at the ofeiey mo-
nopolies that dominated the market. In order to achieve price stathityovernment
needs measures to moderate inflation by checking the power of mondpoépply
higher prices and reduce output by virtue of their dominant market poSi{Gots
Country Report 2002, p. 34).

More specifically, the representative of South Africa to the DE&lobal Fora added
that not only could enterprises behave in anti-competitive \&tigs the privatisation
process, but even the process of privatisation itself could be anti-Gowepéin truth
the institutions and their managers are sufficiently powerful wotbdompetition, and
there are too many other major non-competition objectives linked to prii@tis@iscal
considerations — the desire to maximise the price of the assaparts an anti-
competitive bias to privatisation. And the understandable temptation fwriuagsation
as an instrument of social engineering” (OECD 2003, p. 5).

Natural monopolies pose special problems in a wider process of gaiv@ti of the
economy. Although such sectors can be privatised, competition betweeal segder
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pendent firms can hardly be introduced due to rapidly diminishing retuowsevér,
even in those cases, several countries state that “[a]ftetipatvan, network monopo-
lies (e.g. electricity grids, railway operations, or basied@mmunications operators)
need to be guided by competition principles to ensure they do not abusgoth@ant
power with respect to end users” (UNCTAD 2002b, p. 11). Even the reptagestz
Russia and Ukraine state that competition laws and supervisory #athoan improve
the operation of natural monopolies (for Russia: OECD 2002, p. 2, and fomélkrai
OECD 2002, p. 4).

Trade liberalisation

In relation to trade liberalisation “a large number of [WTO]mers have made the
point that competition policy and trade liberalisation play complementées in pro-
moting efficiency, consumer welfare, growth and development. Tradeydolkters
these goals primarily through the reduction of government-imposedrbaoieterna-
tional commerce, while competition policy addresses principallycamtipetitive prac-
tices of enterprises that impede access to, or the efficiantibning of, markets. Nei-
ther instrument is likely to be fully successful in the absentkeobther” (WTO 1998a,
p. 12)6 While competition laws on the national level focus on competition irdthe
mestic market between domestic firms, trade liberalization gedsmportant compo-
nent of international competition. This is particularly significemtsmaller economies
and for sectors that are characterized by monopolistic or oligapdisictures domes-
tically. Even if a sector is not a natural monopoly and could see tibimpéetween a
multitude of independent firms, this may not easily happen if know-howtatamd
other production factors are concentrated in a few hands — usually hahdsete con-
nected to political power in one way or another prior to market refofmade liberali-
zation, therefore, is one of the fastest ways of challenging dandestiinance and forc-
ing traditionally powerful firms to become competitive and to padeast part of the
benefits on to consumers. At the same time, trade liberalizagiome undermined by
anti-competitive behaviour of domestic firms, for example if ketsiare pressured by
dominant domestic suppliers into boycotting potential suppliers from alCosapeti-
tion law and trade liberalization, therefore, are interdependent.

In a contribution to the WTO “Argentina has set out the results adm8irical case
studies which, in its view, illustrate the importance of an effeatational competition
policy, even in the context of external market liberalization. Tlesymption underly-
ing these studies is that, in general, when a country implemesntsatzhing trade liber-
alization, domestic prices will tend toward import parity levélge competition agency

6  The point that trade liberalisation and compaitifimlicy are complementary tools are also made by
several contributions at the OECD Global Fora: esge Mexico:OECD 2004, p. 20ECD 2004b,
pp. 11-12, South AfricaDECD 2002, p. 2, ZambigddECD 2001, p. 2.
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of Argentina had, nonetheless, identified several situations wheregipiense had not
been forthcoming, due to the existence of anti-competitive practicagerprises. Fac-
tors that tended to facilitate or underlie such anti-competitivetipes included high
market concentration levels, inelastic demand (reflecting adbskbstitutes), the prior
existence of a cartel, and control by a dominant enterprise alesfzanilities that were
necessary for imports to occur. Based on these findings, the repteseat Argentina
concluded that effective national competition policies are vitahsoire that the process
of adjustment to external liberalization and resulting benefiteffarient economic de-
velopment are not circumvented by anti-competitive practices” (WTO 1998a, p. 13).

One special claim in favour of a competition law related to gor&iade and state aid is
raised by Ukraine. It is argued that “[tlhe regulation of séadewill make it possible to
ensure equal conditions of competition on external markets to national eredafc
goods, in particular it will make it possible to prevent their rerhfrean those markets
as a result of the application of antidumping [and countervailing dubgedures by
other countries” (OECD 2001, p. 7).

By contrast, it is quite a different question whether newly reffggreconomies, in par-
ticular if they are relatively small economies with linditeonsumer purchasing power,
have to adopt their own anti-dumping regulations in parallel to the enactment of Inationa
competition laws and the liberalization of trade. This argumeottém made. For ex-
ample, “[iln the case of Pakistan, an antidumping law was enactiéx i1990s as the
fear of dumping increased with a decline in tariffs and removabaoftariff barriers”
(Cuts 2003, p. 25). Zambia reported that “the increase in import coropédtés led [...]

to extensively use of anti-dumping measures in recent yearss @02, p. 25). The
Kyiv declaration adopted by the representatives of the region comprising the Com-
monwealth of Independent States (CIS) and certain Countries of ICamtrdastern
Europe (CEECs) and addressed to the Fourth Review UNCTAD Confegemsein a
similar direction. It stresses the need for international coaperand the “development

of effective international instruments to protect competition duringutiledr liberalisa-

tion of international trade” (OECD 2001, p. 8).

Various studies have shown that resort to anti-dumping legislaticgvésse propor-
tionate to the reduction of tariffs and non-tariff barriers (Miranbarres, and Ruiz
1998, pp. 5 and seq.). However, this does not necessarily mean that conatriest-
alize their import regimes become targets of dumping. It may simply rhabddmestic
firms are seeking new ways of reducing competitive pressuves dbroad, once the
foreign competitors no longer have to pay high entrance feesq}dafiget to market
and no longer have to deal with discriminatory and other non-tarifielswrif imported
goods are cheaper, it is always easy to claim that the Moceigpetitors are cheating,
i.e. dumping. In reality, they may just be more efficient. Therefmrantries should be
required not only to examine the prices of imported goods. They shoulduieeceto
also demonstrate that the respective markets meet certagorpiiions that would
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make predatory dumping feasible or at least conceivable (Mickus, 20@2e Elabora-
tions, however, will be for another study.

3.2.2 Competition law as a remedy against anti-competitive practices (including
international mergersand cartels)

One typical claim in favour of the adoption of competition law is théd a means
against anti-competitive behaviour practiced by domestic as svédreign enterprises.

In the case of Korea, a general remark in this direction hasrbada at the OECD
Global Forum, namely that national competition law is used as agaoist the “abuse

of market-dominant position” (OECD 2003, p. 2). More specifically, the cgsrton-
tribution list the two most pressing problems to be resolved by cdiopdaw: it “pre-
vents excessive concentration of economic power and regulates eadelinfair busi-
ness practices” (ibid., p. 2)In respect to the historical concentration of industries, the
national competition law is used to control price determination by momspafid oli-
gopolies: the MRFTA prohibits undue pricing by monopolies and paralle¢ fmic
creases by oligopolies (Wise 1999, p. 6). In another contribution to the OECD, the coun-
try reports a related problem with the concentration of industhekorean Free Trade
Commission “designed its own guidelines that is to eliminatecantipetitive regula-
tions such as entrance barriers” (OECD 2001, p. 4). As another exafaphbja
pointed out its concern that the removal of subsidies and price contigls, enable
domestic monopolies and parastatal companies to enact monopolisticiggecéead-

ing to inflation), and would put consumers at the mercy of the monopobles (n
terms of prices and reduced output). To solve these problems, it isetepwat meas-
ures are needed “checking the power of monopolies” (Cuts 2002, p. 36) anduxe “ens
the existence of competition” (OECD 2002, p. 6).

In a vertical view of the claim that competition law is neededptevent anti-
competitive practices, the WTO assesses that “a clear ityapbrcases (80 per cent
plus) of anti-competitive practices in a developing country settinglve the supply of
intermediate products purchased by other businesses, rather than goodsepungta
nal consumers. This is another important reason why competition polingre likely
to assist than to harm firms in developing country markets in enhath@irgnterna-
tional competitiveness” (WTO 1998a, p. 14). One example where the probhesrti-
cal restraints proved to be a problem is that of Thailand’s chickkrsiry, where “con-
certed action between the nation’s largest producer and supplieetmohet quantities”
(OECD 2001, p. 5) was terminated with the help of the country’s competition law.

7 In this respect Romania e.g. “highlighted the arbanti-competitive agreements among firms (i.e.,
cartels) as a key focus of enforcement activitydompetition agencies in developing and transition
economies” WTO 1998a, p. 17). Latvia, Pakistan, Russia, and Safrtba e.g. pointed out amongst
other things the need to restrict or break up (&siwe) market concentration (Latvi@ECD 2001,

p. 2, PakistanCuts2003, pp. 31-32, Russi@ECD 2004, p. 2, South AfricddECD 2003, p. 2).
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Another issue in this respect is related to the fear that Mé&ivity could later lead to
anti-competitive practices due to increased market power (ibid., m &)e particular

case of Jamaica, mergers and acquisitions are not seen astighesd (due to scale
economies). The national competition law would only intervene in casseof or
rather abuse — of a dominant position (OECD 2003, pp. 3-4). Even in Egypt, the claim is
raised that because the country does not have a national competitiondayers and
acquisitions have so far been undertaken without proper control (OECD 2002, pp. 2, 7)
Romania additionally made the claim, that “merger control ensudagersity of mass-
market consumer goods and low prices for the final consumer” (ibid., p. 5).

Natural monopolies might also practise anti-competitive behavioungBwitural, they
cannot be broken up into smaller units and need a regulator to control them (for example
in the case of Estonia, a sectoral regulator exists in emaityyay transport, and com-
munications: ibid., pp. 2-3). However, as the representative of Ukrairiee tQECD
Global Fora rightly stated, competition law can still serveaagmedy against anti-
competitive practices, because it “can improve the regulation tofiti@s of natural
monopolies” (ibid., p. 4). In Russia, economic competition is governed by thistivi
for the Antimonopoly Policy and Support of Entrepreneurship (MAP) whichy$pla
nowadays a significant role in the processes of deregulation anattesng of natural
monopolies” (ibid., p. 2). Whilst the national competition law was elabdraith the
assistance of the OECD, the competition authority is a mirastiyhence not independ-
ent from state interests — a problem of particular relevanadédaefficient regulation of
natural monopolies.

Interestingly, the Peruvian commission is in charge since April 200dvaluate the le-
gality and the subsidiary nature of the companies kept by the Pefstatn Up until
now [April 2001], the Commission expressed its opinion about State-owned miespa
in different sectors, such as: commercial airlines, post, navatrgotisn and repara-
tion, editorial, real estate and coca leaf trading (ibid., p. 3).

Anti-competitive practices are not only a problem within the domestonomy if it
lacks a competition law, but also on an international level. Agaimretcompetition
law can help safeguard the contestability of markets (this lesdteessed for example
by Argentina and Taiwan: WTO 1998a, p. 13, and OECD 2004, p. 2, respectively).

Various countries have raised concerns that foreign internatioaatifational) enter-
prises and cartels can hurt domestic enterprises and national confymey of anti-
competitive practices. Vietnam states that “like [...] othenditgonal economies, [it]
may face the situation that foreign enterprises can abuse thetaglyaf market liber-
alization to impose their restraints such as price fixingeageat, predatory pricing and
other abusive behaviours to distort fair and equitable competition envirdh{@&€D
2002, p. 2-3, this has also been stated by Egypt: OECD 2002, pp. 2, 8). Thaiatd sta
that “rigorous competition law and policy is therefore indispensableontrol and
maintain competition” (ibid., p. 2). More specifically, Pakistan concluded tloatpeti-
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tion laws can be used as effective instruments to alleviatprétibem of international
anticompetitive practices in at least two ways: (i) détgrprosecute (alone or in coop-
eration with other countries)” (OECD 2004, p. 2). Russia explicitlipdes the control
of multinational mergers into the Antimonopoly Law: “the same ratesapplied to all
companies both national and foreign based on the principle of nationalereagibid.,

p. 3). Although he did not question the need for national competition law, GpK. L
mile from the Zambian Competition Commission raised doubts whettleveloping
country was in fact in the position to challengetinational cartels. Hence, he welcomed
that “[t]he establishment of institutions like tdobal Competition Forum and the Inter-
national Competition Network offers an opporturidy developing countries to develop a
mechanism where their concerns shall be addresseternational enforcement of anti-
trust laws” (OECD 2002, p. 4). Similarly, the Latai competition surveillance authority
sees “prospects for multilateral competition sulaece instruments” (ibid., p. 3).

3.2.3 Enhancingtheattractivenessto foreign direct investors

With regard to foreign direct investment, opinions vary as to theangfacompetition
law. Some countries share the view that competition law could welyadiffect the in-
flow of foreign direct investment (see chapter 4.1.5), whilst othengeahat competi-
tion law could enhance the attractiveness of countries to foreiget dik@stment. In a
meeting at the WTO “representatives of a number of countriesiding the European
Community and its [M]ember States, Japan, Turkey, Norway, Braared& Morocco,
India, Tunisia, Argentina and the United States, said that compeditidrcompetition
policy could play an important or, in the view of some of these counéves a central
role in facilitating development. Among other benefits, competition paauld [...]
enhance the attractiveness of an economy to foreign investment, by pgoaittians-
parent and market-oriented framework for the resolution of disputes ingatwultina-
tional enterprises, which would reduce uncertainty and transactiori (4St® 1998b,
pp. 5-6). Similarly, Egypt stated that competition policy could be ‘Se®rn prerequisite
for the entry into the developing host countries by some multinatio@ECD 2002,
p. 8). Furthermore, Russia claimed that “[p]enalties are much ImwRussia than in
developed countries. The lower penalties in Russia are an obstafiectore applica-
tion of antimonopoly regulations, which in turn discourages the inflow @idorin-
vestment and hampers the development of competition in Russia's goddssimar
(OECD 2004, p. 5).

3.24 Promoting international competitiveness of domestic enterprises

A claim raised in favour of the adoption of competition law is tlfilgceve domestic
competition is the best way to build internationally competitiverprniges. This claim
was raised by Pakistan (“Businesses cannot be competitive on iitieahanarkets if
they are not exposed to competition in national markets”, ibid., p. 3) aisévayal
members of the WTO (“robust competition in the home market contripotagvely to
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the international competitiveness of firms”, Canada, Hong Kong, UnitedsS WTO
1998a, p. 14). For Poland, the case was made that competition law cam ingbpalve
the efficiency of domestic enterprises, “increasing the compigss of the Polish in-
dustry” (this has been referred to for example by the Polish MRdyberg in a parlia-
mentary debate in 1999 on the reform of the national competition |lawikC3005,

p. 23). More specifically, a competition law that regulates thetigigrof state aid, e.qg.
for technological development, regional policy, and environmental protectinrieach
domestic firms to use state aid efficiently whilst pursuingrimational competitiveness
(see e.g. MP I. Niewiarowski , and MP Z. daski: ibid., pp. 22-23. Moreover, a com-
petition law can help to reallocate previously inefficiently disbdr&inds to promising
enterprises: MP R. Jagigdki: ibid., p. 24.). The point is, that competition within a
country is necessary for the development of a competitive industry.d@mipetition,
forces firms to use their resources most efficiently and to atapto develop the most
efficient production technologies. Furthermore, experience with doing lsgsinea
competitive environment is generated, which helps these firms to tesyecessfully
internationally, when the market opens to foreign competitors (see also chapter 4.1.2).

3.25 Competition law as an instrument of competition advocacy

As a result of central planning, transition economies have accunhlitdte experience
with competition. What is lacking is a competition culture. A cultofeompetition,
however, is one of the central elements for the creation of a ctingenvironment.
Competition advocacy is therefore seen by many countries as anantpogtrument to
promote competition (WTO 1998a, p. 11, Romania stated in this respethéhtild-

ing of a competition culture is the most important step to be fotlolwe politicians
from all countries that committed to promote a more market basatey’: OECD
2002, p. 2). As pointed out by Anderson and Jenny, activities in competition advocacy
“may include public education activities, studies and research undetakkcument
the need for market-opening measures, formal appearances befsi&ilegcommit-
tees or other government bodies in public proceedings, or ‘behind-the-slodatgsng
within government. These, it has been suggested in the Working Groujpenaayong
the most useful and high payoff activities undertaken by agency Gaifierson and
Jenny 2002, p. 7, as found in Evenett 2003c, p. 14). In this respect, many countries
stated at the OECD Global Fora that their competition agencygbesna competition
culture through competition advocacy activities (see for exampige: BECD 2002,

p. 2, Venezuela: ibid., p. 4, Romania: ibid., p. 6, and Russia: ibid., p. 2.). An imigrest
example is Algeria, where the assessment of “competition dtimmgperiod 1995 to
2002” (OECD 2004, p. 3) shows that there is still a long way to go “amgdnuine cul-
ture of competition emerges, not only among firms but as a ‘wéfebfthat includes
consumer behaviour, too” (ibid., p. 3). To correct this shortcoming of existimgpeti-
tion law in Algeria, a new Act was passed, which specificatigresses the need to
build up a competition culture (ibid., p. 4).
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However, not only competition advocacy (through competition authoritie®cisssary
to improve the competition culture within a country, but also the aetit@cement of
the competition laws. In the WTO, the point has been made by sewverdties that
“the existence of a competition law coupled withigovous enforcement policy greatly
facilitates effective competition advocacy work gantina, Brazil, Canada: WTO 1998a,
p. 11). This is confirmed by the example of Southicaf where “[m]erger hearings are
held in public — with due regard to the need tagubconfidential information — and in-
terested parties are, in addition to the Commissioth the merging parties, entitled to
make submissions to the Tribunal. [...] Represerdatnf the media regularly attend and
report on merger hearings and the outcomes of thassions — all of which are fully rea-
soned and publicly available — are widely publidiaad debated” (OECD 2004, p. 3).

To sum up, the experiences made by several countries show that aittomiaav, its

effective enforcement, as well as a sensible structured andohaictompetition au-
thority can help to build up a competition culture. Therefore, a cumektdf competi-
tion culture should not be used as a justification for the absence of coompeiis, but
rather as a reason to enact these laws as soon as possible.

3.3 Experiencesby particular countriesin the political sphere

3.3.1 Remedy against corruption

Corruption and ties between politicians and the private sectorégaus problem, in
particular in many developing and transition countries (CPI 2004). tthjiraffects the
competitive environment of the economy. Government bodies in developing and trans
tion countries have manifold possibilities to affect competition, f@mle by dis-
criminatory licensing, selective subsidies, preferential procureneéc. The incentives

for favouring some enterprises over others, regardless of economiengies and rules

of fair play, might be strong due to the low pay of many offici#levacic 2001,

p. 296). As pointed out by KOVACIC, competition law might help to “undermare c
rupt agreements between government officials and business mang@gielsp. 296).
Some countries explicitly mentioned that they enacted competitioadaneans against
corruption or that competition law can act as a tool against unhéaltbyritism. In In-
donesia, the competition law was enacted, inter alia, “to address pahtierns regard-

ing monopolistic practices and closely related concerns about corrugltusion, and
nepotism” (OECD 2001, p. 2). In China, when discussing the scope of a propased ant
monopoly law, the point was raised that “emphasis shall be laid on standaedimimy
istrative monopoly” (ibid., p. 6) to eliminate corruption and to createnaronment of

fair competition. With particular reference to state aid, a beznof the Polish Parlia-
ment argued that competition law was beneficial for the effogieof the Polish econ-
omy: “In Poland, the nature of state aid does not enforce favourableeshtorgthe
economy. It is the particularly unprofitable sectors that extate said, increasing the
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ineffectiveness of the economy. State aid is not transparent,dissretionary, unpre-
dictable character, thus being negatively perceived by the inve$ddF’E. Freyberg:
Cylwik 2005, p. 23).

3.3.2 Social objectives (racial inclusion, etc.)

The first democratic government in South Africaht@mited an economic structure charac-
terised by high levels of market concentration and ownersmntralisation” (OECD 2004,
p. 2). “Thus, South Africa’s competition law incorptes specific objectives of social and
other public policies into its own objectives.”][“These objectives reflect, to an extent,
the differing pressures on policy-makers, and tpeoritisation depends on the develop-
ment of precedents from cases” (Cuts 2003, pp.2314Ahd “[t]is particular background
to the competition law also accounts for a state incorporates a multiplicity of objec-
tives, a mix of ‘traditional’ competition objectives and age of social objectives, such as
employment creation and retention, black economipa@verment and the promotion of
SMEs. It's generally thought that this is a feature of agret countries and I'm happy to
acknowledge that specific features of our countgoant for the particularly strong em-
phasis on ‘non-competition’ objectives in our [a(@ECD 2002, p. 3).

3.3.3 Theroleof international organizations and regional agreements

International organizations, like the IMF and UNCTAD, and also regiosétutions,
like the EU, play an important role in the implementation process of caiopdéaws in
developing and transition countries. On the one hand, they support countries mtho wa
to enact competition laws. On the other hand, they try to convince erdotmtries to
implement competition law. With respect to the latter, a reptagee of South Africa
stated that, as a matter of fact, many developing countries éraxtgetition laws to
react to rapid changes in the economy (e.g. deregulation, privatisatobipreign trade
liberalisation), but also “there are some countries whose coropdttivs have been in-
troduced at the insistence of the IMF” (OECD 2003, p. 2). A recemh@eafor pres-
sure from the IMF combined with a new domestic understanding of tkefareeompe-
tition law is the case of Indonesia. “While Law Number 5's passa$999 came about
in part to satisfy conditions of a Letter of Intent entered intovéen the Indonesian
government and the International Monetary Fund in July 1998, the law'gpadsa
drew much support from politicians, the government, the public, and the gess
means to address growing concerns about monopolistic practices andbusfagss
practices” (OECD 2001, p. 3). Another example is reported by the espagse of
Russia. In this case a trade agreement between the EU and Rusgtel goods in-
cluded obligations on competition (OECD 2002, p. 4). For the Ivory Coast,sit wa
openly stated that the most important argument for the adoption of @etbom law
was “pressure from donors” (ibid., p. 2). The question whether outside @reisspar-
ticular if not combined with strong domestic forces, can achieeetefé supervision of
competition, will be analyzed in some detail below. Unfortunatelyemepce shows
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that it is easier to adopt a new competition law than to appiygtactice. If having a
law on the books is what it takes for a country to obtain or maintmiesa to IMF
money, compliancele iure can certainly be boughDe factq things may not change
much or not at all. And since there are many possible reasonsffeciive or inexist-
ent enforcement, the IMF and other international development agencies tablaane
a country for lack of good intentions. In the end, the laws are adopted lernfoated,
the IMF has achieved nothing, and the developing country has learned aessberih
how to avoid the birth pains of actual development (in this respestwbith noting
that due to the political instability of the country, enforcementities in the Ivory
Coast came soon to a halt: OECD 2002, p. 2).

The requirements imposed by the EU on candidate countries prior tosamhrase a
particularly good example of outside pressure for the adoption of coimpdaws.
These requirements include the implementatieriureand the applicatiode factoof
national competition laws in line with those of the EU, which formt pathe acquis
communautairé Although it has been argued that the implementation of national laws
along these lines made perfect (economic) sense for the canchdateies regardless
of their accession to the EU (see e.g. Carlin 2001, Dutz and Madlid®99, Emmert
2004, Fox 1997), it is not clear whether all of them would have adoptedpiutieealar
rules in this kind of a framework. Be that as it may, whether otiteaf own conviction
or because of the pressure applied by the EU, all candidate couwhtiyesnacted or
amended competition laws to fulfil this precondition for membershiparEU (see e.g.
Hoélscher and Stephan 2004, Bulgaria and Romania, which could join the Btlyasse
2007, share the view that competition law is an important elememe jpréparation for
EU membership. For Romania: OECD 2003, p. 2, Bulgaria: OECD 2001, p. 2).

Fortunately, international organizations and regional agreements not onlyl camaia

countries to adopt competition laws. They frequently render valuable stigptre en-
actment and the enforcement of a competition law, as well dmiiléng of a competi-
tion culture in developing and transition countries. For example, Perughig the
assistance offered by the OECD in “personnel training of the tmdhdepartment”
(OECD 2002, p. 3). Russia emphasized the technical assistance frGMAINO Rus-

sia and other CIS (Commonwealth of Independent States) countriesd@ mampeti-
tion culture (ibid., p. 5), and the assistance provided by the OECD f&laheration
and modernisation of competition law (ibid., p. 2). Algeria pointed out thabmpeti-
tion law “is very largely inspired by European legislation andspridence” (OECD
2004, p. 4). Tanzania mentioned the support from international organizatimedl as

foreign national institutions: “We have so far got support in variounddirom the
UK/DFID, sida/Sweden and WB/FIAS/IFC” (ibid., p. 5).

8  The requirement is that the candidate countrie® a be “willing and able” to apply thacquis
communautairgincluding the EU competition rules.
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4 Coreissuesdiscussed against the adoption of competition law

The discussion of the virtues and dangers of a competitive framewsell ba market
governance, also includes a number of claims against the enactneentptition law.
Either the validity of the concept of welfare-maximisation orghecompetitive effect
of competition supervision are questioned and rejected, or doubts adeagasest par-
ticular parts of a competition law. In other cases, alternatoveé®mpetition policy are
discussed that supposedly suit the particular conditions in transitiomlemsdoping
countries better. As one example, the South African Competition Trilstetald at an
OECD Global Forum on competition:

“In the last decade the dawning awareness that globalisationbenaliation have not
realised their earlier promises has also swung the pendulum baakisowdustrial pol-
icy. Though there is still no respectable voice for turning the dvack to the develop-
ment strategies of the ‘fifties and ‘sixties’, the respectindustrial policy remains
strong. [...] In summary then, developing countries will insist on seekipgjance be-
tween competition law and policy, on the one hand, and industrial policy, athie

They will insist, in other words, on attempting to meet both setbjeictives” (OECD

2003, p. 3).

4.1 Development strategies

4.1.1 Thedevelopment model of the East Asian Tigers

The success of the Asian tigers is frequently used in suppoteaiative development
models. The case is made that “critically it was the stetecompetition, that provided
the key disciplines and, hence, little is heard about competition molieyv in the end-
less accounts of the triumph of the Asian tigers. [...] It ifwtdely held that a select
band of countries had developed successfully and that industrial policy dautd
some significant role in this all too rare achievement. [...]2 @g. The South African
Competition tribunal in, ibid., p. 3). Malaysia, for example, on the bagsstfexperi-
ence, believes that industrial policy (in the case of Korea, thekele: primary indus-
try, including agriculture, mining, fishery, and forestry (with tikeeption of the briquet
manufacturing industry, APEC 2005) is an important and integral partsotccessful
development strategy. Therefore, coherence between industrial patioyoanpetition

policy should be pursued (OECD 2002, p. 3). This also concerns “coordination of in-

vestment decision which in turn requires close co-operation betweemugurérand
business” (ibid., p. 3). Korea adopted a Government-driven growth strateglsbus-
tablished anti-competition regulations (Nam Kee Lee in OECD 2001; thebyjovern-
ment stated that “conflicts and tensions with industrial policy tably arise in the
process of introducing and implementing competition policy” (Joseph SeonnHur
OECD 2002, p. 3). Cameroon raised the point that “[d]iscussions of thadiiber be-
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tween competition policy and industrial policy often centre on prirbatyween the two
policies. Examples from developed countries (e.g., EU, USA, Canada)tBhbwl-
though competition policy has existed there for a very long timengementation has
been very recent; as a result, the initial emphasis was on artrialdpslicy that pro-
moted stable growth and fostered rapid development. This is furthstralled by the
economic history of Japan, whose faster growth has been attributerdfext that for a
long time industrial policy took precedence over competition policy” GDE2004,
p. 4). Representatives of Brazil suggested that “countries shoulth@itsstrialise their
economies through government targeting of industries, and implement donpmsal-
icy later” (WTO 1998a, p. 16).

To assess whether the interventionist policy measures of SoutlA&ast states are
promoting economic development or not, it is useful to look at the relaiphstween
industrial policy and competition in the national development processoimber of
these South-East Asian states. Japan, the Republic of Korea] as iaiwan have im-
plemented a lot of policy measures to foster economic developmentasaamtrol of
market entry, mergers, cartels, firm cooperations, market-shariakg protection, sub-
sidies, export promotion, and investment managing (UNCTAD 1998, p. 14). Iragener
these measures had a higher priority than undistorted competitiom @idgDhumale
2001). However, while the Korean government in general followed the Jepaces
nomic development strategy (ibid., p. 135), state intervention activiljaiwwvan was
less strongly pronounced and free-market elements played anale€Evenett 2003c,
p. 37). The role of state intervention in Japan’s development procesd sxamined,
for example in the comprehensive study by Porter et al. (Pogkak®ara and Takeu-
chi 2000). Evenett, who reviewed the existing literature concludespuaiticular refer-
ence to the study by Porter et al., that in the successful Japadesties direct state
intervention policies played a marginal role. Direct statevet&ion to the detriment of
competition was more likely to explain the failure of industrsttheir success. It was
more the indirect state intervention policies, like stimulatingatedrfor new products,
standard setting and education policy, which could explain the succésgdusfries
(Evenett 2003c, pp. 32-35). In the case of Korea, the government espediailytqut
the creation of large cooperations (chaebol) which supposedly would ke ablapete
on international markets. In this strategy, competition betweenrahtfehaebol plays
an important role. They compete for market share, which deternmeesvestment al-
location by government, as well as for government support, which is providertiang
to export performance. They also compete in product and technology development
(Singh, Dhumale, Arestis, Baddeley and McCombie 2001, p. 135). Whilst sutdess
creating large cooperations, Evenett highlighted that even Korea $edaythe disad-
vantages of such a policy, as it has created large economic aticepplbwer in the
hands of a few cooperations. This tends now to be used to raise engysbéo raise
prices, and to reduce competition. He concluded that the Korean expersmpest
that states wanting to build up internationally competitive firmeational champions
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need a competition law to attenuate the harmful effects of spolicg (Evenett 2003c,
pp. 35-37).

As pointed out above, the policy by Taiwan was less interventionistirihapan and
Korea. Moreover, as in Japan, it was not the restriction of congpethat stimulated
economic development. Rather, the benefits came from governmentaireseasdich
supported the industry’s own efforts (ibid., pp. 37-38). In this sense, a report
UNCTAD stated, that “[a] key role in industrial success wagead by strong competi-
tion among Japanese firms and among firms from Taiwan Provinceired Gn domes-
tic and international markets; the most successful Japanese ieglistve been those
where domestic rivalry was strong [...]” (UNCTAD 1998, p. 14).

In summary, first there is no single model of development policyourtiSEast Asian
states which could explain the success of these states. Second, experigesietisagin
the above mentioned cases competition between firms played anassémin the de-
velopment process. Furthermore, even where states wanted to improveatiobeal

competitiveness of domestic firms, competition within the country proeedssary to
attenuate harmful effects from such a policy (see also chapter 4.1.2).

4.1.2 Import substitution policy and infant industry strategy

In the process of industrialisation, transition and developing countrigssiniae to
change the structure and composition of imports in an attempt to depeloplised in-
dustries at home. In the economic development literature, this appsdaobwn as im-
port substitution policy. An infant industry strategy could be regardesha rationale
for an import substitution policy. While support for import substitution pdidas
been fading in the last decades, Malaysia still makes daage heavy-industry import
substitution policy, which is credited, for example, with today’s sagfoénational car
project (OECD 2003, p. 2). To extend this success into other sectoesysMahrgues
that several other domestic industries should be exempted from coompletivs until
they are internationally competitive (OECD 2002, p. 3). Similarhg statement to an
UNCTAD session on competition, representatives of various leastogedetountries
called for more Western appreciation of their perceived need to sujmpoetstic indus-
tries “[until] these acquire the capacity to compete with powerful MNEgj. for Bang-
ladesh: Chowdhury 2002, p. 3). Kenya adopted an import substitution policy in combi-
nation with export licensing (OECD 2001, p. 2), and in Peru, import sulmtitutas
done before 1990 and supplemented with export subsidies (César GuzmanSgarron
brevilla, Président Comision de Libre Competencia Peru: OECD 2002, o@)iries
seeking to emulate some of the more successful experiencethiwiparticular devel-
opment strategy would, however, find it difficult to harmonise compatikaws with
policies where the state has a regulating and managing roenas and where the state
also implements a protection policy for the benefit of the local industry.
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The economic rationale behind an import substitution policy is to prittealomestic
industry from foreign competition, and in this way to foster indugtetibn as a motor
of economic growth. In this context, it is argued that firms is Esveloped countries
are not able to produce as efficiently as established firmsvielafeed countries. They
do not use the same production technology and their workers and management do
possess the necessary knowledge and experience. Protection fragn tanipetition
would give these firms the possibility to gain production and managesmpstience
and to increase their efficiency over time to eventually find sedwes in the position to
compete successfully with firms in developed countries. Experieitbemport substi-
tution policy in the past shows, however, that this development stifaiésggyin almost
all of its applications. The main reason for this could be seen fa¢héhat import sub-
stitution in the past generated an environment which is not beneédidia¢ creation of
knowledge (compare Bruton 1998, p. 903).

Nevertheless, recent studies indicate that import substitutiongsoti@innot be refuted
in every single case. Specifically, protectionist measureswibgter endogenous learn-
ing may be reasonable for a developing country (ibid., pp. 930-931). However, whethe
certain types of import substitution may sometimes yield beakfiesults or not, these
limited exceptions to the more general rule do not negate the oeembrhpetition
within a country. Competition is necessary in the process of buildiregagmpetitive
industry, as it forces firms to use their resources mosiegiflg and to adopt and to de-
velop the most efficient production technology. Furthermore, experiertbedeing
business in a competitive environment is acquired, which may helprtietb compete
successfully internationally, when the market opens for imports gattexin this way
competition within a country can be useful to compensate for importitsiiost pol-
icy’s main weakness in generating knowledge. In summary, if cosirdni@ose to build
up industries through import substitution, the best way to do so is to exxsupetition
within the country and only ease competition from abroad by use ofgcdidg meas-
ures strictly limited in time (and in agreement with WTO rules).

4.1.3 Export oriented policy and small country-claims, economies of scale

Reasons, why foreign trade can be beneficial for a country ardahdaand include
welfare effects for consumers gaining access to a widegtyanf products, efficiency
improvements on the production-side due to intensifying competition (Spati@i on
comparative advantages), due to technology transfer, economies obgaaieess to
larger markets, etc. In addition, current account surpluses are thevadntle for a
country to repay external debts. Moreover, surpluses give rise &ncurrevaluation
expectations on the foreign exchange markets, which is an impantsaninent for
countries attempting to stabilise their monetary and financs&¢ss. While these bene-
fits are particularly interesting for heavily indebted and econaligianstable develop-
ing countries, the realisation of positive benefits hinge on the coactirgving current
account surpluses or at least a balance of trade in goods andssd#énee, many de-
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veloping countries attempt to assist their exporting companiesavdévelopment strat-
egy promoting export orientation. This strategy includes a vafatterventions, some
providing assistance to targeted exporters, some to specific iegportiustries, and
some to any company attempting to exfgoBometimes import tariffs are levied in the
misguided hope that the country can generate export surpluses thi§Vitlaynot all
companies actually exporting, most policies in support of exporteskding those of
horizontal design) contradict the notion of a level playing field. Thathy many de-
veloping countries fear that the introduction of national competition faight force
them to discontinue export promotion strategies. However, while exmonopion may
be problematic from the point of view of efficiency in resourcecallion and while it
may be problematic in light of WTO requirements, there is no idmbe reason why a
country could not have competition laws with explicit or implicit pesions for export
promotion.

Of the many states that have (had) such policies, Taiwan repattthe national Fair
Trade Law exempts concerted actions from the law if they “biotestnational trade”

(OECD 2001, p. 2). Indonesia excluded international agreements and experhagts

from competition law activities (ibid., p. 3). That country has long ssede measures
for export orientation and trade administration to get more positiaken effects

(OECD 2004, pp. 2-3).

Many theoretical analyses, in particular the new trade theoryhandew economic ge-
ography (most prominently Krugman, Venables, Helpman, Grossman, Feetsira
have reviewed the hypothesis that trade liberalisation alone isisniffto increase wel-
fare of all participating countries. Although the premise of varstudies has been that
developing countries may not benefit significantly or at all from trade lisatiain, they
have in general not been able to challenge the free trade paratligmthan in very
special circumstances. Still, the empirical fact remains firaign trade is often very
unequal and remains unbalanced even over a longer period of time (witits daii-
dening a country over an extended period that cannot be treatedesntklin terms
of national competition law and its objective to guard a level plafygld within the
economy, the promotion of exports can be best achieved first by wagreésing the
intensity of competition on the domestic market in order to makes fiitmio compete
internationally. Second, a mercantilist policy (even if undesirabla 2 supra-national
perspective) can be neutral in terms of distortions on the naticers and therefore
need not contradict a national competition law.

9  The latter occurs even in the case of developedaies, albeit motivated by use of the market im-
perfections-case. E.g. German exporters can applg o-called Hermes credit scheme, where the
exporter can claim his expected export revenue fiteenGerman government. This is a helpful in-
strument where the foreign client might be lesgbd, or the revenue might need considerable time
to be credited to the exporter.
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One patrticularly persistent claim regarding export-promotionegfies pertains to the
so-called small-country effect. Companies in transition and develapungtries suffer
from the particular problem that their home markets often cannotagergesufficiently
large demand to allow the companies to reach their optimal sizerms of scale
economiedO It is therefore claimed that some concentration and cooperatidrein t
smaller domestic markets should be allowed, since this would barevelid efficiency
improving when benchmarked against the efficiency of larger compaoi@slarger
countries or integration areas (the ‘relevant market’). Additignathall and medium-
sized companies (as measured against the benchmark-sizesgf fones) are claimed
to be in need of some form or other of affirmative action. Furthernitonas been ar-
gued that (the application of) national competition law needs to &eerklwith respect
to selected companies, in order to develop so-called ‘national champiansufficient
size to be competitive on world markets (see chapter 4.1.4). Sineekthdsof policies
are at variance with the letter and spirit of typical comipetitaws, the enactment of
such competition laws is perceived as a danger to international Gtivepess, domes-
tic industrial growth (reviewed in Evenett 2003d, p. 6, and Cooke and Elliott,15899)
welfare more broadly. In short, benefits from scale economieslareed to exceed
benefits derived from a higher intensity of competition (Langhammer 2000).

In this respect, countries like Indonesia, Taiwan, and Romania repbthélyaexclude

to some extent small-scale enterprises from the applicatioonopetition law (Indone-

sia: OECD 2001, p. 3, for Chinese Taipei: ibid., p. 2, and Yang-Ching ofdhdiéde
Commission: APEC 2005, for Romania: OECD 2003, p. 4). In fact, most developed
countries, whether small or large, grant small myedlium-sized enterprises (SMES) some
preferential treatment, and even the USA excludes some saabsiirg sectors from its
competition law (in the USA, these are e.g. cooperatives in agneuand fishing,
shipping, rail, etc.. APEC 2005). The Philippine government remains uincalaut

how to treat SMEs under a competition law regime vis-a-vis large enter{ibises

With respect to concentration control, a number of developing countries Hatlaht
small countries with small-scale companies, there is a pktioeed to allow firms to
achieve economies of scale by mergers and acquisitions. Beinglh csmntry is
claimed to have particular implications for merger policy (FenuPWTO 1998a, p. 14,
or Estonia: OECD, Third Global Forum on Competition, for Estonia: OBQE3, p. 2,
for Jamaica: OECD 2003, p. 3, for Pakistan: OECD 2004, p. 4, for Latvi@Da®02,
p. 2). Malaysia states that an example of this claim isrébent government-induced
mergers in the banking system to enable these institutions to @wmitetinternational
banks” (OECD 2003, pp. 3-4). In Zambia, it was the private sector tkatlrthis claim

10 Related to this is the Linder-Hypothesis, accagdimwhich companies need a close proximity to the
market to develop products that can be competdivénternational markets. This hypothesis, how-
ever, mainly applies to the development of difféierd goods and hence trade between more devel-
oped countries (se&hangkyu ChoR002, pp. 601-605).
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(OECD 2002, p. 7). The South African Competition Tribunal postulates: “. opgbea-

tion of scale economies in small markets dictates a permiapm®ach to mergers in
developing countries” (OECD 2002, p. 3, for Jamaica; OECD 2003, pp. 2-3). Peru ar
gues that “concentrations taking place in the context of economrallgzion are less

likely to be linked to anti-competitive practices, but rather toateptation of the do-
mestic economy to the changes resulting from the new economic engininfwTO

1998c, p. 14, found as comments by the representative of Peru, reported in M/4, para 64,
and the written contribution on Peru on this matter (document W/59).a8yniVialay-

sia feels that an “optimal combination of competition and co-operatitwvebep firms”

IS necessary to achieve fast long term growth (OECD 2002, p. 3).

A further reasoning focuses on investment. Pakistan claims thabdexggktountries —
due to their small size — produce less investment than requiredieGw@economies of
scale (OECD 2004, p. 4, for Korea: Wise 1999, p. 4). The framers ofshedmpeti-
tion law of Canada in 1879 “believed that Canada as a whole would Hemfilarge
aggregations of capital (such was the means to a higher stafdanthg for the na-
tion)...” (APEC 2005). By the 1960s, the claim read: “To reap the beoéftsonomies
of scale and scope, companies require massive investments and endakgt to un-
derwrite such investments. These structural characteristicglweglire a balance be-
tween competition and efficiency, with greater concentration beingesseay means of
achieving greater efficiency” (ibid.). Along a similar line,r§@ argues that the “large-
scale formal sector firms” have better access to credérms of price. Here, in the ab-
sence of government intervention in favour of smaller firms, them® ikevel playing
field in the domestic economy. In South Africa, the historically mbqieenomenon of
intense cross-ownership (cross-holding) between large financial abgms and large
conglomerates today constitutes a systemic disadvantage for SMEs (Cuts 2003, p. 27).

With respect to the general nurturing of small-scale comparsstay seem to be
well-founded e.g. where SMEs suffer from a less lobbying-influengeobtics or in-
dustry-wide wage negotiations, compared to larger companies erostaed compa-
nies. These disadvantages, however, emerge due to shortcomings in pleétoaren-
vironment and are hence best removed by a more comprehensive applicatsigor
of competition law, rather than by affirmative action. With regardhe claim that
small-scale firms suffer from a competitive disadvantage larger firms in terms of
access to finance, in particular in the absence of developed venpited waarkets for
investment, for example in R&D, empirical evidence typically shthas small compa-
nies do spend less resources in formal R&D and still are more invevaherefore,
competitive disadvantages, where they exist, are not tied todheh&h the home coun-
try is small. In general, an analysis of OECD material aneveew of the literature on
SMEs reveals that their role in innovation, employment growth andittygian of new
forms of work organisation is often over-emphasised (Parker 1999, pp. 63-89).

34



IWH

The contention related to the size-disadvantage of domestic firramall countries
with small markets rests on the assumption that the small ctsufitrgs have access
only to the domestic market. The relevant market, however, includegtie integra-
tion area and spans exactly the same size as the markkésanmpetitors from larger
home countries. This not only pertains to the market for goods and sebuicalso to
financial and capital markets (with a view to the alleged disa#dga of small countries
in terms of investment). In terms of mergers and acquisitionglladesigned national
competition law considers the market share of any given firm iretbeant, not the na-
tional market. In a more dynamic perspective, even the contentionirst-mbver ad-
vantage of firms that have been able to ‘mature’ on the domestietrizefore going
abroad has to be relativised because products constantly change witHiamsoaad
changing product specifications generate new markets and opportunhe®fore,
small firms from small countries can grow bigger when operatiran integrated mar-
ket and compete better with firms from larger countries. By astytif small firms from
small countries are not competitive, this is rooted in inefficesnor the choice of tech-
nology, because the shape of economies of scale is not firm- or cepatijic but
rather is industry- or product-specific. In terms of economic thefttye firm, the exis-
tence of increasing economies of scale in a competitive séstiddficult to uphold.
The “Choice of optimal proportions of inputs (with free disposal and no sidilies)
will always assure at least constant returns [to scaledtwell). Where indivisibilities
exist, they are typically incremental, and several solutionoftimal firm-sizes are
available.

4.1.4 National champions

National champions are individual companies picked by industrial polityetsup-
ported or nurtured to successfully compete on world markets. Theyoaretises
viewed as focal points of economic development or the core of a develoginadedy.
National champions exist in many countries, in particular in develamogtried1, but
also in countries from the developed world (a classic exampteéaraational airlines; a
regional or supra-national version would be Airbus Industries). ltaisned that it is
necessary (or at least preferential to swift economic develuprieebuild up national
champions by way of selective industrial policy, as those champions are tldoordg-
tic companies actually able to compete successfully on internatr@r&ets. In an ap-
plication of this claim, Malaysia maintains that competition lzag to “take into ac-
count existing industrial policies including those promoting ‘nationaimghians’™
(OECD 2003, p. 4). The South African government and the private sector in that country
often argue in merger cases that “developing countries should kekegn, even facili-
tative, position on ‘national champions™ (OECD 2002, p. 3).

11 For example Pakistan holds that “in most develgmiauntries, competition is restrained by indus-
trial policy [...] especially by subsidising the sdied ‘national champions”@QECD 2004, p. 3).
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The empirical evidence about national champions is, however, rathed @ixeest.
Even the Korean development of the automotive industry in the so-cdliaebals’ is
nowadays being reviewed rather negatively. “The recent histotyeodkorean auto in-
dustry thus appears to be a simple story: the transition from artrindresated by a de-
velopmental state following a strategy of techno-nationalism todarstry incorporated
into global production networks and substantially foreign owned. With theciislecri-
sis, technoglobalism supplanted technonationalism. [...] A strategy obpngntechno-
logical autonomy no longer appeared viable where access to thedatemlogies, ac-
cess to markets, and to economies of scale and scope had become deéracteris-
tics of viable competitors in a globalized industry” (Ravenhill 2001, p. 5).

In more general terms, we would conclude that first, the spestifpport of particular
industries or firms has distorting effects on competition, so thetgrdetermined by
market-mechanisms, cannot confer the correct information to investdrscarce re-
sources are allocated in an inefficient way. Moreover, globalisatiakes the idea of
national champions superfluous. Large-scale companies, in particular, have acesmbr
multinational strategy of sourcing in global supply chains, of glokadymtion, and of
global selling, a genuine global presence in all aspects of their business. Thisamd the
resolved problem of picking the right candidate to perform as a natob@ahpion
(German Monopoly Commission Report 2002/2003, pp. 1-12) led the more developed
countries to switch from the promotion of national champions to the pronudtsmall

and medium-sized enterprises (Parker 1899Jhe larger companies themselves switched
their strategies from national to multinational (Sleuwaeges.€2001). To the extent
there is any specific support of particular industries and fimaseveloped countries to-
day, it is for SMEs, although the benign role of SMEs is increlsbeing challenged
empirically (see above under ‘scale economies’). Hence, natiormalpabras should be
those that thrive in fair and open competition in the domestic manket@sequently
emerge as competitive in the world market. In this respect, dheept of ‘hidden
champions’, emerging from a competitive environment without selegtirey nurtur-

ing and typically of a rather small size yet particuladgcessful in world markets, ap-
pears to be rather more successful.

4.1.5 Foreign direct investment

The claims raised against a national competition policy witheieso foreign direct in-
vestment (FDI) are twofold. First, where FDI is considered grortant source of eco-
nomic development, and of technological progress — in particular in develomimng
tries (OECD 2002, p. 2) — it is feared that introduction of competiiars Imay nega-
tively affect the inflow or structure of foreign direct investinéreported e.g. by Dr.
Nguyen Minh Chi: OECD 2002, p. 3, however, he does not support this statensent. Al

12 Although even in the EU, some “national paradigsétill prevalent Klein 2004).
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in: Cooke and Ellitott 1999). In these countries, preferential treatofelRDI is often

used in an attempt to attract foreign investors and compliancecuaitipetition rules
would seem to forbid continuation of this kind of practice. On a relatae| allega-

tions were made in Poland, that “new provisions requiring the consehe OArtti-
Monopoly Office for capital mergers would have negative impact ondimaet foreign
investments” (Szatamacha 1995, Gronowski 1995). Hence, some developing countries
are seeking to draft a competition law that “balances compettm continuance of

FDI” (OECD 2002, p. 2). Because of a real or alleged impact ondéidig countries, in
effect, treat competition law as a lower priority than FBhis(tvas reported by the Zam-

bian representative: ibid., p. 10).

The second kind of claim is related to the fear that multi-natiomapanies (MNCSs)

from more developed countries are more powerful and, when allowed to eoampat

level playing field with small and, therefore, weaker domestmedj could dominate the

host economy. The winners of such an ‘unequal’ competition would be the raitina

als and welfare losses would accrue. In this respect, the UNCIe&Eetariat reports
many reservations on behalf of developing countries to liberaliseggfoteade and to

open borders, allowing import competition and FDI to flow into their mark@so, it

has been claimed that “[floreign firms often took advantage oftibealization of trade

and foreign direct investment to dump substandard products with hazardous conse
guences for consumers” into developing country markets (UNCTAD 2002a, p. 4).

FDI is driven by the expectation of a profitable investment in tom@mic framework

of the host economy. However, if the profitability of an investment depends on preferen-
tial treatment — in terms of tax holidays, competition-reducingpmnrestrictions, etc. —

then it becomes questionable whether this investment is in facallesfor the host
economy or whether it rather constitutes an inefficient allocatisasources. This per-
tains mainly to preferences for investors in particular sed@iten countries attempt to
invite foreign investment into particular sectors to speed up arakand technological
development that would otherwise not happen or would only happen at a much lower
speed. The objective here is to alter path-dependent development patterns.

From a theoretical point of view, however, investment that does nospone to the
host country’s pattern of comparative advantages is in realitasaeful use of re-
sources. Only investment that corresponds to comparative advantagegetratates
higher welfare levels. In terms of empirical evidence, it fBcdit to prove this theo-
retical argument, mainly because many factors influence thessioc failure of an in-
vestment. However, some case-studies from well-researched regionge cited in
support of our point. Most Central and Eastern European Countries at sorhatpoi
tempted to attract foreign direct investments in technology-intensdustries (e.g. the
automotive sector) by way of incentives. The countries had an abunddabewfand,
therefore, comparatively low wages and wage costs, and were hopangate broad
and sustainable employment at higher wages. However, the investmemas at-
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tracted in these sectors was typically rather capital-imengith a bias towards labour-
saving technologies. In the end, little employment was generatediation to capital
cost, forgone taxes or host country subsidies, and the speciabtga&ments resulted
in higher costs for consumers in the host countries (i.e. opportunity.cagfaably, in-
vestment into infrastructure could have generated a higher levehgibyment and
economic growth. A review of the literature on the effects of incentives &tafireign
direct investment in the Central and East European automotive secidudes that
preferential treatment did not play a large role in the deciabmsultinational inves-
tors, and re-investment did take place as planned, even where thergiagféreatment
had to be discontinued due to EU competition laws (Kampfe 1996).

For other parts of the world, a review of empirical studies conclindtsnore competi-
tion is probably associated with rather more FDI inflow than ther atlag round, i.e.
that there is a positive correlation between competition supervisiorFBI. FDI in-
flows and inter-firm agreements in Japan are not correlateghariintensity of compe-
tition in the perception of business people was associated witlegnetidws of FDI.
The report concludes that only in case of mandatory pre-notificatisgemeeview
laws, a dampening effect on FDI inflow could be empirically vedif(Evenett 2003d,
p. 9). In this respect, we would argue that it would seem odd to assarmadrgers that
would probably not be allowed under reasonable competition laws — and tedbke a
only ones that would be discouraged by pre-notification procedures — coulelfaeew
enhancing for the host economy overall. Hence, a country need not fethietapplica-
tion of sensible competition laws would scare away genuinely désiFDI, because
FDI inflows are not welfare enhancing per se, or — to say ereffitly — not every in-
vestment is a good investment. Rather, the most preferentialuséruaft FDI-inflows
can be expected to emerge by adherence to market mechanisms guppart®mpeti-
tive framework. Again, to say it differently, market mechanisvita sensible competi-
tion supervision are probably the most successful mechanisms faielcga of good
FDI over bad FDI.

With respect to the alleged problem that there is an unequabdigiri of power be-
tween large foreign and smaller domestic companies, an econcsessaent would
suggest that it is in fact a competitive environment that besaqies the ability of do-
mestic firms to compete against foreign investors. The abuseoiver-advantage by
foreign investors, for example in the form of predatory pricingHerdlimination of the
local competitor, can best be prevented by efficient application ofstamoempetition
laws. Also, it is by no means typically the case that lacgerpanies are more competi-
tive in contestable markets. When state-owned companies are gavdtizeign inves-
tors often command more financial power, enabling them to win in campetidding
over domestic firms. However, it would seem odd to assume that teegaid for a
company exceeds its future value; hence domestic firms should bt ghigcure the
price on the financial and capital markets. Moreover, the weltmse$ of having the
national economy dominated by foreign investors is confined to profitrispat, as
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these are the only resources leaving the country and hence reducirgjical@eand.

This loss is normally smaller than the welfare loss incumegibiased privatization, i.e.
when domestic firms win the privatisation race only because they en granted
special treatment.

4.1.6 Highinvestment intensity

Fast economic growth and swift economic development crucially dependhigh &n-
tensity of investment. This has led many countries to support invesprgetts at the
firm level (in the case of Korea by way of subsidies: Wise 199944%). Where in-
vestment, however, is selective, i.e. targeted at particular coespand not potentially
available for all companies (in a horizontal design), this policy oblkiczentradicts
competition law. Hence, some transition and developing countries share the cbhatern t
competition laws could have a negative impact on investment actedy Jamaica:
OECD 2003, p. 3). The claim is that strong competition reduces proféstefprises,
which in turn reduces their possibilities to spend money on R&D, ndmdadkmies,
new products, etc (Evenett 2003d, p. 6). Moreover, in developing and transition econo-
mies, companies often do not have the financial resources, collatemen suffi-
ciently large profits to match the investment-power of companoes more developed
countries. Hence, some transition and developing countries hold that some nsbicopol
power or oligopolistic power is acceptable in special (and not fugpecified) “cir-
cumstances” (for Hong-Kong: APEC 2005).

In theory, investment activity can be welfare enhancing. From aassochl point of

view, capital accumulation fosters economic growth p.c. until thel\sate is reached
(Solow 1956). Furthermore, the endogenous growth theory points out that investment
could foster long term growth through ‘learning by investing’ (Romer 198&refore,
especially in developing and transition countries where the capitek & relatively
smaller compared to developed countries, higher intensity of investmeldt be taken

to be welfare enhancing. However, this is not correct for each loasecroeconomic
terms, every investment is associated with opportunity costs indbmeduced actual
consumption. Only where profits generated from an investment projeciooveensate

the associated consumption-reduction effect in the long term, isvbstinent welfare
enhancing. In general, economic theory indicates that a free matketompetition is

the best mechanism to identify welfare enhancing investment. Ctimpasi necessary

to force the firms to invest their capital in the best possilalg. Wrices, determined by

the market mechanism, contain the information the investor needs. Furthermore, without
competition, a firm has no incentives to invest at all. However, SINGH points o tha

the real world of developing countries with incomplete and missingetgrunfettered
competition may have ruinous tendencies and could be detrimental fomewestctiv-

ity. He suggests that developing countries need “an optimal degree of campehich

would entail sufficient rivalry to reduce inefficiency [...], but notmuch competition

that it would deter the propensity to invest” (Singh and Dhumale 2001).ri€atiyi
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there is little evidence about the interrelation between congetitiensity and invest-
ment activity. To the best of our knowledge, there exists only one biuByenett on
this issue (Evenett 2003d). This study indicates that competition emientes benefi-
cial for state investment activities as it helps to avoid lgigimg and cartel activities of
private firms which could be detrimental for state investmentsaes. With respect to
private incentives for investment, the study identifies cases vdoenpetition enforce-
ment reduces investment activity as well as cases wherdnremsactivity is increased
(ibid., pp. 11-12). In summary, competition law may not maximise investactivity
but rather optimises investment activity.

4.1.7 Research and development, innovation, intellectual property rights

Some countries argue that the introduction of competiton law can réguizgensity of
R&D at the firm level. This is based on the idea that certaidskof non-market condi-
tions or transactions are necessary or beneficial for R&D orstirae state assistance
leads to more or better R&D. For example, Egypt argued thatjogtition policy may
also limit cooperative efforts in the field of R&D” (Mahmoud Mohieldi@ECD 2002,
p. 12). Consequently, in order to maximise R&D, some cooperative behaviour should be
allowed. This claim prompted Taiwan (specifically, the countrjusles concerted ac-
tions that “promote joint research and development”: OECD 2001, p. 2) and liedones
(here, the carve-out refers especially to joint ventures in Ré&Diatellectual property
rights: ibid., p. 3) to exclude some provisions from their competitiorthavpertain to
inter-firm R&D efforts. However, with competition law in pladeat exempts coopera-
tive behaviour (for R&D), Egypt warned that this “can be used asaé for anticom-
petitive practices” (Mahmoud Mohielding: OECD 2002, p. 12). In a relatsg one
might argue that even problematic behaviour by a dominant firm mighienobnsid-
ered abusive, if it promotes technical progress (OECD 2003, p. 3). Moreawaopoly
profits can “act as a spur to innovation and the creation of new prahgi{zrocesses”
(Evenett 2003d, p. 6). Yet another claim refers to the virtues ofathter the stimula-
tion of R&D (e.g. state aid for R&D is allowed in Romania: ibid4).In fact, even the
developed countries implement various forms of research policy by providance
for basic and applied research in universities and research ingsstuand the EU
Commission, on the supranational level, has its Framework Progratdmes.

Economic theory suggests that a dominant position or a monopoly of ones firat

necessarily an undesirable market outcome. As Schumpeter recodimmecdare per-
manently engaged in creating new products or improving their effigieo achieve or
maintain a competitive advantage over their competitors. The mastssiial of these
firms will achieve a dominant or even a monopolistic position afterestime and may

13 Such research, however, is typically competitivalpcated and usually horizontal in its design,
hence produce rather little distortions.
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reap super-competitive profits for a while until they are overtdkeranother firm
(Schumpeter 1942, pp. 81-106). The very possibility of making monopolistic pspfits
therefore, the main incentive for firms to innovate and to vigorouslyetanin the first
place. If this possibility is reduced by state action trying es@mve contestable markets,
firms may lose (some of) their incentive to innovate and may rettheteR&D activi-
ties (Motta 2004, p. 55). Hence innovation-related monopoly profits, if teapsand
proportionate to the efforts invested to generate the innovation, deeemehhancing.
In such a situation, contestability of the market is still guarhtIf innovation-related
monopoly profits exceed the costs of generating the innovation, a mewdir enter the
market and soak up the excess rent. Only where the innovation-monosuistesrtry-
barriers, competition law has to intervene. However, this intervergiomt welfare-
reducing.

In fact, management theories and empirical studies suggest tioapetitive environ-
ment contains the largest potential for generating innovation (theallsa pro-

competitive effect), because firms are constantly forced to tinneR&D with a view

towards adopting and generating new technologies, and thus to defend tiiein pos
the market (see for a more detailed description: ibid., pp. 39-64). &b#femce of com-
petition, firms tend to become complacent and profits are not used to t@rsmhcre-
ate new products and processes. This was most clearly illdsinatbe failed socialist
experiment.

With respect to cooperative efforts between firms for the purpoR&Df we find sev-
eral reasons why allowing such cooperation can be welfare-enhandatiger Rhan
completely exempting cooperation (allegedly) dealing with R&Infrcompetition law,
this behaviour should be governed by sensible rules within national coompddity.
The first reason is the existence of technology spillovers batfigas. Technology
spillovers may result if firms are unable to contain the full benef their R&D activi-
ties, i.e. when they cannot avoid that other firms also benefit fnesetactivities (in-
complete internalisation, externalities, and market failuresk iay reduce the incen-
tives of firms to innovate. Furthermore, it is sometimes benkficiaR&D activity,
when firms put their knowledge together to avoid re-creating knowletigeh already
exists and which is needed for the innovation process (ibid., pp. 203-204). Aplexam
would be a situation where different firms hold patent rights onrdifteproducts or
processes which are needed to develop a single new product. BAUMGOin¢Ba001)
as well as Leahy and Neary (Leahy and Neary 1997) elaborateréndetail how R&D
cooperation can be beneficial and welfare improving. Moreover thesesuleahy and
Neary indicate that cooperation is to be preferred over altern@&2 policies, like
subsidies. These authors further claim that R&D cooperation betweeni$ beneficial
on its own and needs no government incentives.

However, cooperative efforts are not always beneficial for R&Dviéies. First, this
may be the case if spillovers do not exist to a sufficieninéx&econd, R&D coopera-
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tion is not beneficial, if the combined market share of the partiogp&irms is too high,

and the incumbents gain the power to prevent competition (Motta 2004, pp. 204-205).
Furthermore, cooperative efforts in R&D could be anti-competitivihefcooperation

does not only comprise R&D activities but also includes cooperatiorodugption and
marketing.

The implications for optimal competition law are the followingsgicompetition law
should not concentrate on transitory and limited monopoly profits and shoudd fat
cus on fostering competition through the reduction of entry barriersnmdleasier for
new firms to enter the market (compare also Evenett 2003c, p. 25). Secopekative
efforts in R&D might be favourable (this is also the case inad® EU, where R&D
joint ventures are particularly treated: Motta 2004, p. 205), if spilkogrist and com-
petition, especially on the product market, is ensured. Specifidabymeans that com-
petition law should ensure that the R&D cooperation does not reach tagudahe
product market (ibid., p. 204) and that entry barriers into the markéhvar@nough).
Moreover, an independent competition authority would be the appropriate iostitut
decide on a case-by-case basis which cooperation to allow and which betause it
is sufficiently far away from business and government not to fall prey to vestessiate

4.1.8 Stateowned enterprises

Some countries hold that state-owned enterprises are an impodiantfée economic
development and industrialisation. This argument has been raised, in particulaaj-by T
land, Indonesia, Malaysia, the Philippines, and Singalbfiche representative to the
OECD for Pakistan stated that “until [the] late seventies, $tale-owned enterprises
were found to be the major borrowers in domestic and world credit teadse com-
manded a sizeable share in the budget” (OECD 2004, p. 3). Since staig-enter-
prises are governed by powers other than markets (in terms ofivdgeat well as
management), and since they typically enjoy some form or othéatef guarantee and
soft budget constraints, i.e. they cannot fail and have no strict adtigatallocate re-
sources efficiently, a market involving state-owned enterpriseisotgrovide a level
playing field for private firms. Competition law would have to fogmernments to
discontinue preferential treatment. State-owned enterprises would forethe first
time, be exposed to open competition, and would have to decline to fulfilotine
market objectives previously imposed by the government. Hence, enamtipgtition
law and applying it to all enterprises would contradict the somaauic and other
non-market objectives of a country that used to pursue these by hedyilg on state-
owned enterprises in its economy.

14 “parastatal institutions and conglomerates, sdme cases even monopolies, in addition to special
regulatory regimes for the exploitation of natuedources, can play an important role in the devel-
opment process”. Comments by the representatiiéhailand, speaking on behalf of ASEAN WTO
Members, ilWTO1998a, pp. 13-14.
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Mexico raised another concern against the adoption of competitioraravheir appli-
cation to state-owned enterprises: in case of a crisis, htrbigcome necessary to re-
nationalise important industries of national interest, e.g. utilities (OECD 2004b, p. 29).

“Indeed some of the questioning has gone even further with many orthodoxevel
ment economists beginning to recognise again that there areeaafkey goods and
services [e.g. natural monopolies, utilities] that cannot yet be pobtilleugh markets
alone” (OECD 2003, p. 3).

In terms of economic rationale, and as argued in our section on ‘devaloprodels’
(see chapter 4.1.1), industrial policy is an inefficient developmeategir. Competition
between firms played an essential role in the development proceserofthe South
East Asian tigers during their successful catching-up proceste-&tvned enterprises
are not per se less efficient, however, and can fulfil an impaéntn a competitively
organised economy (including in the case of a crisis), but only if itiglointo hard
budget constraints and only if they operate on a level playing fighd private enter-
prises. Again, a national competition law controlling governmentalentte, as well as
the market power of state-owned companies and their behaviour, isestibtimal pol-
icy for economic development.

419 Control over tax base

In the context of the alleged virtues of state-owned enterprisisssometimes argued
that increased competition and privatisation of state-owned entstpcese erode the
tax base (Langhammer 2000, OECD 2002, this was also raised by Carnrertben
more general framework of “sovereign control over their countriesamic mecha-
nisms: OECD 2004, p. 3). In the particular case of China, this arguwmasntaised by
local governments. In China, the tax base depends on local companies, petitoom
with companies in other regions can be a peril to the tax reverauoél government
(Xue Zheng Wang (state administration for industry and commerce): OECD 2004).

This claim, however, seems to be rather odd: maximising tax revesmesnterprises
would require the taxed entities — here state-owned enterprigseachieve maximum
profits. This, in turn, would necessitate that the taxed entitiesigpefficiently. As ar-
gued above, state-owned enterprises can in fact be efficienyibffezate under com-
petitive market-governance without interference by the state. Controlaovesvenue is
an issue for the system of taxation. Differentiated tax+treat of economic entities
will distort investment decisions. This will cause inefficiel@ation of resources and
Is sub-optimal compared to situations where taxes are assessetively on the basis
of performance. With respect to competition between companies afediffeegions in
China, a local government can in fact see its tax base erddenifin state-owned en-
terprises fail to compete against enterprises in other redgits. however, is a ques-
tion of the competitiveness of companies in the region and the pattepeaélisation
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between regions — if private companies in the weaker region areeunatimpete, why
should state-owned enterprises do any better? Rather, open competitieerbeggions
would eventually provide the most efficient patterns of specialisdsllocation of re-
sources), maximising welfare across the whole country. Regiohakson is best tar-
geted by policies of redistribution rather than by the control of state-owned emt®rpris

4.1.10 Imperfect capital and financial markets

The problem that investment activity is insufficient in transitéon developing coun-
tries is aggravated by the fact that in some such countrietalcapd financial markets
are still rather immature or underdeveloped. “[[imperfections incpgtal market cre-
ate differential entry barriers for different types of loeatrants (small vs. large, estab-
lished vs. new) and between domestic and foreign players” (Cuts 2003, poR2éx-
ample, in Central and East European transition countries, underdevelopeciafina
markets forced many companies to borrow from abroad — in the case e$tanfirms
as soon as convertibility was granted, and in the case of foreigstnmes subsidiaries
directly via the headquarters. References to this problem wete ma parliamentary
debate on the reform of competition law in Poland, and in the case oalutige un-
derdevelopment of the financial sector led to current account and ercratagpres-
sure, inflation, and even first signs of capital flight associaigtie non-acceptance of
the domestic currency (for Poland: Cylwik 2005, p. I8Jhe alleviation of higher bar-
riers for small and/or new enterprises or for domestic entegvis-a-vis their foreign
competitors by way of policy intervention is, however, seen as potgntiadontradic-
tion to the rules of national competition law. Moreover, higher intestes also typi-
cally result in lower levels of investment and/or investment pt®jgwolving higher
risks of default (adverse selection and credit rationing (for aretieal explanation of
this, see Stiglitz and Weiss 1981). Whilst the described efééatecomplete financial
markets are in fact visible in some countries, remedies should imotbeflict with na-
tional competition laws. First, putting domestic companies in theigodid procure
credit on international financial markets might involve a sligbit-surplus on interna-
tional credit rates. Second, the most important remedy should thegptoblem itself,
i.e. the development of the domestic financial sector (including taith financial
markets, and the banking system with an independent and credible bankat its
core). Again, the experience of Central and Eastern Europe lftedemise of the
planned-economy system is a case on point. Granting access to foreigialfimamnkets
for domestic enterprises, as well as the development of the dorfieaticial sector,
proved to be successful remedies without involving any anti-competiagtiqes like
nationalisation of companies (e.g. by way of debt-equity swaps), ingetli the state,
(implicit or explicit) state guarantees for commercial credits, andkbe |

15 In the case of Hungary, those effects forced thesmment to turn around with respect to introduc-
ing currency convertibility (seStephan999, p. 151).
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The proposed granting of access to international financial maketmestic inves-

tors necessitates, however, some degree of convertibility of tlenaaturrency, i.e.

the removal of foreign exchange restrictions, of the control ovetatapid current ac-
counts (convertibility), of controls of exchange and interest rateae&ountries report

that such reforms added to the difficulties already experiencédfwancial and cur-
rency stability and brought about a painful increase in domestieshtetes, as well as
generally higher interest rates in comparison to other coun&igsréported for Zam-

bia, Sri Lanka, India, and Pakistan: Cuts 2003, pp. 25-26). This produced a non-level
playing field, because foreign firms now had access to cheapéalaapnpared to do-
mestic firms and were able to outperform them even more. Tanzdraaking sector
reforms did not lead to the expected fall in interest rate dpremgain giving foreign
firms an advantage (ibid., pp. 25-26). This could make it necessary for those coantries t
support domestic enterprises and new entrants, which, in turn, could irhpedeil-
ingness to enact competition laws. In the case of Korea, the goveraaopported the
chaebols as a substitute for developed capital markets (“absedevaddbped factor
markets” (Wise 1999, p. 5, and Josef Seon Hur: OECD 2002, p. 3).

Whilst the reported detrimental effects of financial libeedian remain undisputed, the
reasons do not lie in the act of liberalisation, but rather in #te sf underdevelopment
and imperfectness of the domestic financial markets. Any polieynating to fight the
symptoms rather than the roots of the problem remains suboptimal. getibwe envi-
ronment remains the best tool to develop financial and capital market® overcome
the imperfections in the financial sector.

4.2 Substitutesfor competition law

Several countries, including Thailand, Indonesia, Malaysia, the Philip@ndsSinga-
pore, have argued that “competition policy actually comprises theafudle of govern-
ment measures that impact on market structure and conduct, incluatiediberaliza-
tion measures. Thus, a commitment to competition policy need not etaioption
of a traditional competition law” (WTO 1998a, pp. 13-14). This raisesqtlestion
whether there is actually a “need for a comprehensive compettiorior delivery of
competition policy” (ibid., p. 1636 In this respect, the WTO working group for compe-
tition policy reports that “some other delegations have expressedketlighat, while it
may indeed be possible for a country to have a competition policy wilaming a
competition law, having such a law provides important benefits. Thdseénensuring
greater consistency in enforcement approaches across industigsg tige policy statu-

16 Argued by e.g. Thailand, Singapore, and Hong K&@fgjna. (WTO1998a) Pakistan extends the list
of substitutes by FDI policy and regulatory poli€yhese policy tools comprise of rules and regula-
tions that serve purposes other than maintainingpetition, with a view to fostering efficiency.”
(OECD2004, p. 2).
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tory character, enforceability and stability; enhanced ease pfada of new analyti-
cal techniques applicable across sectors and a reduced dangeituifanat ‘capture’
of a comprehensive competition authority as compared to the situatiegutdtors that
focus on particular economic sectors” (WTO 1998a, p. 16).

4.2.1 Sectoral approach

Sometimes it is argued that there is no need for comprehensivetitammpaws, since
increasing competition is only necessary in particular sectogstheat some sector, for
example public utilities, operate better under regulation than undgretibion law. For
example, Hong Kong, China, and Singapore (Singapore finally acceptadvhetage
of enacting a competition law, the law has been passed in Octoberd&3@4ipe their
competition policies to be implemented through sectoral regulatorgigmlicodes of
conduct, and other appropriate means, rather than by adopting a comprehamgige c
tition law (WTO 1998a, p. 16)/

Hong-Kong and China also declared that their competition policy frankers defined
through policy statements on competition, rather than in the form oFealicies to be
pursued include “prudential supervision, service reliability, socig@ecommitments,
safety, etc.” (APEC 2005). They reinforce and implement the potatgreents with
sector-specific measures which are explicitly not limited to laws (ibid.)

A sectoral approach as a substitute for comprehensive competitias likaly to be in-
sufficient, however. While a sectoral approach may effectivelyesddrompetition is-
sues in some specific sectors, competition issues in all other sechais neglected. In
those other sectors, anti-competitive practices remain unchallemigieall negative ef-
fects on economic development and welfare, like increased pricdstraatry barriers,
or lower innovation activity (see chapters 4.1.7 and 4.2.4). From an econospe@er
tive, there are further drawbacks to a sectoral approach. Fostradeegulations distort
the efficient allocation of resources, where some sectors are relgaat®thers are not.
In such an environment, private agents not only have to observe prices s@uater-
mine the rates of return on investment, but also institutional maret regulatory de-
crees. This might even be the case where all sectors allategy if rules and regula-
tions are different in different sectors or interpreted difféyelny regulatory agencies
(Chen and Lin 2002, pp. 156-157). Second, an independent competition agency can be
expected to control industries more independently, being free fronsipartinterests,
compared to a sectoral regulator. The latter is potentially moodved in vested inter-

17 In the particular case of Singapore, the regulatsors include broadcasting, power and gas, local
transport (including train, bus and taxi servic&hgapore port and harbour, telecommunication are
regulated: “Under the WTO negotiations for telecamination services, Singapore has made broad
pro-competitive commitments in the areas of intanszxtion, competitive safeguards, transparency
in regulations and independence of regulatod’EQ).
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ests within the regulated industry (ibid., pp. 157-159). LIN exemplifisswith a case
study about an acquisition made in Hong Kong, China. In this case, a Hongdfeng
com firm was allowed to acquire a competitor equipped with a mébédace, after
having been unsuccessful in the bidding process for a limited numbeendds. After
that, the regulatory agency had problems to explain why it comprariiseregulatory
environment by allowing the loser to acquire a licence through thedwsek Further-
more, this acquisition seemed not to be independent of particular isfered could be
regarded as a compensation deal for the prior termination of the morstgtoiy of the
Hong Kong telecom firm. LIN claims that this is not a speaifis@8, rather that it re-
flects problems of the sectoral approach that emerged “from ¢serpre of asymmetric
information, and will likely also arise in other sectors” (Lin 2004, $20). However,
this does not mean that there is no need for sectoral regulatimméfelds, there are
good reasons for specific and different sectoral regulation, ircplntiin network in-
dustries or industries which have features of a natural monopolye(ge®orissova
2002). The main reasons are high sunk costs, which raise entry bayrrepuiring po-
tential new entrants to make high investments (e.g. railwagmgstpower systems,
fixed line telephone services), or increasing economies of scaleeteork advan-
tagesl9 In those particular industries, it may be efficient to havbwdiness handled by
a single firm. In fact, regulation for parts of these sectors i3 doge in countries of the
developed world. To sum up, sectoral regulatory measures do not contradi@dtierne
comprehensive competition laws. Rather, sectoral regulations shouldrsappleom-
petition law in particular fields. They cannot produce an efficientayoé as stand-
alone measures.

4.2.2 Foreigntrade

It is sometimes argued that transition and developing countriesyrhake to liberalise
foreign trade to increase competition on domestic markets via importsA@8&sp. 17,

and Cooke and Elliott 1999, pp. 228) because foreign trade can promote competition
far better than the adoption of a competition law (Kovacic 2001, p. 287, ioutartor
Singapore and Hong Kong, China: APEC 2005, for Indonesia: OECD 2004, pp. 2-3, and

18 An interesting case on point is the recent meigéhe German energy sector (E.ON and Ruhrgas).
In this case the merger was forbidden by the Geroaampetition authority. However, the German
Minister of Economic Affairs at the time, who wasponsible for the recently liberalised energy sec-
tor, allowed the merger by ministerial decree. Tyotlas minister is a senior manager in the merged
firm. Furthermore, it became known that the ministas on the payroll of one of the merged firms at
the time of the merger.

19 For example, in the energy sector, the coveragheofvhole area with power distribution systems is
relatively expensive, whereas the costs for commgatustomers to the power grid in already ser-
viced agglomerations are relatively low.

20 |n particular for Singapore and Hong Kong, ChiAREG for IndonesiaOECD 2004, pp. 2-3, and
for JamaicaOECD 2003, p. 3.
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for Jamaica: OECD 2003, p. 3). Taiwan’s version of the claim rédetise early stage
of economic liberalisation of a country, is restricted to smalinesses (APEC 2005),
and includes the trinity of trade liberalisation, de-regulation, angtsation (OECD
2004, p. 2, the latter was also mentioned by Zambia: OECD 2002, p. 7). Téwerapr
tive of Peru even holds that merger control can prevent benign retetiaali processes
in an environment of a high degree of openness, where merged companies aredontroll
by foreign competitors (WTO 1998a, p. 17). Not questioning explicitly tbessity of
competition law, the Estonian government reports that “[ijn the o&destonia the
number of markets solely or even partly supplied by the domestic gowdsyilimited.
Even the markets that are supplied by our most prominent industriethdikerniture
industry, face very strong competition from abroad” (OECD 2003, p. 3). Thesespae
tive of Singapore to a working group meeting at the WTO in 1997 heldtbeatim-
port-discipline hypothesis’ had ceased to be a hypothesis and had befamti€\& TO
1998b, p. 12).

From a pragmatic point of view, one could argue that for countrigswatk adminis-
trative capabilities and rudimentary institution building, “enforcireglé liberalisation
may still be the most straightforward strategy to help corietito increase”
(Langhammer 2000). While this is all well, it does not solve the ipmesthether trade
liberalisation can, on a long term basis, act as a perfecttstdgtr competition laws.
One might be tempted to assume that import-competition from abraadusficient
condition for the contestability of markets, because firms in agreied economic area
do not think nationally but in terms of the integrated market. A dooegthopoly can-
not abuse its dominant position by restricting output below the mafi@eef opti-
mum or by reaping monopoly-profits as long as competition or even potentigleti-
tion from abroad exists. However, this assessment falls shaaldfyrin some respects
(WTO 1998a, p. 12). First, not all products or services are tradablepatitbfe that
are not, competition from abroad cannot exist, whether this is duaspordation costs
or the locality of services. Foreign trade liberalisation casupplemented by the open-
ing up of domestic markets to foreign investors (including in the ndatta sectors),
but a national competition law still remains necessary to preweastors from domi-
nating the domestic market. Moreover, a monopolist in the domestic ntadbleassector
could harm the competitiveness of a firm in the tradable sedtmsefved as a supplier.
Second, anti-competitive practices can also be agreed upon betweenican$or-
eign firms. In the absence of regional agreements with regpecimpetition, national
competition legislation remains indispensable to guarantee conkiéatdiird, import
restricting entry-barriers can be erected either by governmeasures including e.g.
regulations, standards, licensing requirements, but also by the madte, for exam-
ple via outright vertical market restraints as a device fardeg imports (Kemani and
Dutz 1995, of course, where non-tariff barriers exist, the claimlitteralised foreign
trade acts as a substitute for competition laws is flawetséff)i In fact, even in the
case of the EU as a highly integrated economic area, individdes $ound it important
to have their own national competition laws (if only to coordinate catigrepolicy

48



IWH

between domestic and European jurisdictions). All in all, liberabisadf foreign trade
Is not a perfect substitute for national competition law, and caerraerve as a com-
plementary policy measure.

4.2.3 Privatisation, corporatisation, and economic deregulation

Some countries have the view that privatisation is a sufficient tool to ieceffagency,
and that there is no need for national competition law. Thailand’s goeatnfor ex-
ample, argued that privatisation policy is the most important ptdidyuild a competi-
tive environment (OECD 2004, p. 2). In Singapore the government decided to com-
mence a programme of corporatisation and privatisation in sernadester competi-
tion and market discipline (APEC 2005). Specifically for developing cmsnim transi-
tion, Zambia questioned the necessity of competition law if privatisss paired with
trade liberalisation and deregulation, and noted that developing counates‘gteater
emphasis [...] on privatisation and not on the economic efficienciesdreaed there-
after” (OECD 2002, p. 7). In this sense, Taiwan stated that edpecitthe early stages
of economic liberalisation, a country could achieve efficient aliocaif resources and
better choice for consumer through trade liberalisation, and de-liegukupplemented
by privatisation (OECD 2004, p. 2). The representative to the OECD Globai on
Competition of Pakistan even alleged that it has been “realisethcathe world that
privatisation can create market discipline without running the riskoofcentrating
ownership” (ibid., p. 3). Furthermore, China argued that the current tirrardition
from a planned economy to a more free-market economic systemotviee time to es-
tablish a comprehensive competition law. Moreover, it was arguecdhanistrative
monopolies were a specific phenomenon of the transformation process addowiyul
decrease with progress in further reforms. Agasma aonsequence, there was no need for
the adoption of a comprehensive anti-monopoly lathia time (OECD 2001, pp. 6-7).

Whether a firm is owned by the state or in the hands of the ppuate has nothing to
do with the efficiency the firm produces or with the intensityarhpetition of the mar-
ket it operates in. As has been argued in the chapter on ‘State-owtagatises’ (Chap-
ter 4.1.8), privatised firms are not per se more efficient thag-staned firms, provided
the latter are submitted to hard budget constraints and have to apegatevel playing
field with private enterprises (i.e. the state-owned firms do neg ba fulfil political
objectives next to the maximisation of profits). Additionally, prisiaty firms is neither
a necessary nor a sufficient condition to increase the conteasgtatbih market. Where
privatisation is supplemented by the removal of entry-barriers @mich the formerly
state-owned firm had been protected from competition), the effectenisifying com-
petition has its roots in the removal of entry-barriers and not ia¢hef privatisation.
Hence, privatisation as such cannot fulfil any of the objectives opettion law and,
consequently, cannot act as a substitute for the enactment of national competition law.
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The concept of ‘corporatisation’ on the other hand targets the effycaamtprofitability
of a state-owned firm without necessarily privatising the fimtheory, corporatisation
would in fact submit a formally protected firm to competition, and éeéacmarket dis-
cipline’. However, if the respective market is not contestablegeXample because there
is a natural monopoly or there are entry-barriers, the process of cmipgratfirm does
not increase the intensity of competition. Corporatisation also msnagpowerless sub-
stitute for national competition law. This assessment of thenglartains just as much
to economies in transition from a planned system to a system gfetitire market
governance, as to economies during their early stages of econbenaisation, as for
any other market-governed economy. In this respect, the experietcéhevisequenc-
ing-question of economic reforms gained by the Central and East Enrtypaaition
countries can tell us that any gradualism in the field of connetnly prolonged the
costs of transition. The most efficient and cheapest design of economicdrapsived
to be an immediate switch from one coherent system to another antemnyediate
step produced nothing but incoherent outcomes which could not persist oveFhime.
also applies to administrative monopolies which — given the new sydteconomic
governance — also face the need of profound reform and learning.

Furthermore, a market in which privatised and corporatised firmstemade by side is
just as much — or perhaps even more — in need of competition law asothangnarket
comprising only private firms. Without adequate competition supervisioppairsed

firms might try to solidify their inherited market power by tugito unfair practices
and nothing would be gained in terms of beneficial effects of congpetin this re-

spect, UNCTAD reports that in some cases, privatised firms “éolvlantage of weak
Governments to monopolize markets” (UNCTAD 2002a, p. 4). Competition laveis
cisely the right tool to fight this uncompetitive behaviour.

4.2.4 Direct measureslike price control

One of the obvious policies substituting competition law in respearsuner welfare
and resource allocation are direct measures like price controlagssidicenses, and
even state planning, as well as outright nationalisation of finats-t according to the
opinion of the government — do not act in the interest of consumers.debasargued
by some countries that such measures can act as substitutengetiteradoption of
competition law unnecessary. Examples for such policies includeafjgnectonomic
planning in socialist countries with price fixing focused mainly aoegrof basic needs
(food, rent, energy), price fixing in Kenya “to develop the economy andgtrebnsum-
ers” (OECD 2001, p. 2), price controls and state ownership in Mexiceliftinate the
evils of private monopoly” (OECD 2004b, p. 12), maximum selling pricesugar in
Thailand for the sake of consumer protection (APEC 2005), as webr@a’K attempts
to control, to direct, and to protect many market activities withnegsi licenses to
achieve a more beneficial allocation of resources (Wise 1999, p. 4).
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In an economic system governed by markets, prices are determirseghly and de-
mand and expectations about how these will develop in the future. This pric
mechanism signals to investors how to allocate resources to rsevprofits, and in the
aggregate, this mechanism assures efficient allocation @iine=ss. Hence, interference
in the market mechanism inevitably produces distorted signals andeseolerall wel-
fare. Only where market failure exists can intervention in theket be welfare enhanc-
ing, provided the intervening body can in fact remove the market fd#éuge natural
monopolies) (Motta 2004, p. 25). Usually such markets are governed byeakesgu-
lator. The objective of enhancing consumer protection through price cofgrglsor
basic consumption goods) is rather a political one. As a tool of smdiay, it is, how-
ever, suboptimal in as much as it distorts signals and will t{ypjseompt investors not
to engage in the production or improvement of goods or services whalateegorices
are lower than marginal costs. A shortage of supply is the reseltting upward pres-
sure on prices. For social goals, a transfer mechanism by wagtistribution can fulfil
the objective without the detrimental effects of price distortions.

4.3 Competing priorities political and opportunity costs

The policy-objectives of competition laws do not always harmonide ettier objec-
tives a government may want to pursue. In some cases, conflictsciegpelmerge, and
countries may choose not to enact competition laws, if the rivaltolgesupersedes the
objectives of efficiency and consumer welfare.

4.3.1 Regional policies

The mechanisms in contestable markets allocate economic ativegions where the
activity provides the highest returns. Whilst this conforms to dniesft allocation of
resources and maximises welfare of citizens overall, thet refstlle process, more em-
ployment in one region, less in another, may still be undesirable ineteo¥ia specific
country. In the absence of migration, job losses in some regions @hupe burden
for the whole country, as the inhabitants of such less advanced retjiomsesl some
form of support, or because such regions can be seen as a waist ah)Inesources. In
fact, regional policy, i.e. the avoidance or moderation of these €ffgetys an impor-
tant role in the European Union, where economic cohesion across regamexplicit
policy-goaPl, despite the fact that this is at variance with the objectiffesmpetition
law. In a crucial view, Pakistan stated that “structural policies pursudgklmeveloping
countries have easily restrained and distorted effective coropetjti.] e.g. regional
policies which may favour an inefficient and marginal part of r&aoe sector of the

21 Even some aspirants of EU membership with sonma fifrcompetition law already exclude state aid
for regional policy (see e.g. Roman@ECD 2003, p. 4).
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economy and, thereby, discourage an efficient part of the same Iseetted in another
area” (OECD 2004, p. 4).

Economic literature extensively discusses whether regional geliwglfare enhancing
for a country (or a target region within the country) or ratheurmevelfare costs (see
e.g. European Commission 2004, Puga 2001, and Martin 1999). Since this discussion in
a broader sense goes well beyond the purpose of the present studyysvenfdle ef-
fect of regional policy on competition. If regional policy takesftren of indirect or di-
rect state aid to companies in less advanced regions, it dffeatsspective intensity of
competition between firms inside and outside the target region. Stegiomal policy
would not be in conformity with the objectives of competition law, narteelyuarantee
a level playing field. However, where regional policy takes thmfof alleviating re-
gional disadvantages due to an insufficient endowment with immobilergacf pro-
duction, for example the supply with infrastructure, it does not impipge the com-
petitive position of rival firms and hence is compatible with contipatiaw. In fact, a
regional policy that is targeted at compensating locational distatyes, can be built
into a national competition law, as exemplified in the European Union.

4.3.2 Political costs

In some countries, there seem to be concerns that adopting and impleraeaaimpeti-
tion law may cause political costs. Political costs emergegovernment, for lack of
public support, finds itself unable to introduce policies or laws whidhhave positive
and desirable effects in the long term but impose certain burdethe ishort term.
Competition law has long term effects, governments need shortd&relopment re-
sults. Pakistan gave some indication how developing countries often naetid¢ge
short term results, whereas competition law achieves long fé&oise and needs to be
supported by a deep-rooted competition culture within the society (OB, p. 2).
The Latvian competition authority saw the existence of short-tetjustment costs
(‘by-effects’), but claimed that the long-term effects vpikevail (OECD 2002, p. 2).
Representatives from Argentina pointed out that “there is a dahgé#ributing to com-
petition policy social costs that are really the result of )sgstemic changes relating to
a movement away from pervasive regulation and state ownership” (WTO 1998a, p. 15).

The theory of political economy suggests that politicians prignprtsue a policy that

is beneficial for themselves (mandate). Hence, for politiciarssatten more beneficial

to reduce actual social problems with short-term fixes, ratfaer maximising welfare
over time. However, from an economic point of view, there is no question tatking

the measures which maximise welfare over time. In the paticalse of developing
countries, eliminating social problems might even be welfare enfigras it could help

to stabilise a country politically; political stability in tuis one of the most important
conditions for economic development. This does not question the need for cmmpetit
law as an instrument to increase static and dynamic effici€mypetition law should
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rather be designed in such a way that it meets country speaificularities. For exam-
ple, in the case of South Africa, racial imbalances were spabjiftargeted by the pro-
visions of the competition law and that neither contradicted the poedsed via the in-
troduction of the competition law, nor did it cause other significant wamttesirable
problems.

4.3.3 Social policies

A competitive, market-based economy rewards the economically artd/successful
participants and withholds the fruits of economic activity from #@nemically inac-
tive and unsuccessful participants. Where markets are imperfeayéiwt is typically
the weakest members of society that are affected most;ciaipehe illiterate and the
poor, suffered most from market failures and asymmetry of infeonfa{lUNCTAD
2002a, p. 4). A competitive free-market system typically resaleiunequal distribu-
tion of income. The objective of a social policy is to provide somenextf redistribu-
tion to alleviate gross inequality and poverty by providing access to a satigtyssys-
tem (unemployment benefits and healthcare). Additionally, social pcdieytarget eco-
nomic inequality where it is related to characteristics beybadtontrol of the partici-
pant, like racial imbalances. Social policy, therefore, is derix@u fa political objec-
tive, but becomes relevant in economic terms where unused or underusedagpro-
duce a gap between actual and potential output and where gross iresjaahtiain the
danger of social unrest and political turmoil. In some developing cosingrieen large
income inequalities and many uneducated and poor members of societyooe Hide,
and limited resources for compensating social policies on the adlegrtise enactment
of competition laws was not granted the highest priority.

For example, Thailand argued that other economic and social polikeesiept-relief
for small farmers, a people’s bank, a bank for small and mediunpasés; health in-
surance, drug rehabilitation centres, etc. were more important t@mzetition policy
(OECD 2004, p. 2). In the same way, Jamaica stated that developing ex®donmot
generally place the implementation of competition law on their priority lisgusecthey
have limited resources and more pressing social problems (ibid., mdhek example
is Malaysia, which stated that its affirmative action potmyeduce poverty and to re-
move racial economic imbalance was one of the constraints atfenstplementation
of a competition policy (OECD 2003, p. 2). In Kenya, even after the adoptiandof
amendments to the competition law, “national ptiesi gravitate towards more veritably
mundane sectors such as health, poverty alleviation and education” (OECD 2002, p. 4).

Other developing countries (e.g. India, Tunisia) raised the concerootingietition law
might increase unemployment and might have a negative impact omrtheak of
(small and medium sized) enterprises (WTO 1998a, p. 14, and Cooke andlEdi@).
Similarly, Egypt reported that “competition was seen as alsogrden and a political
liability, as it may lead to the ultimate exit of uncompetitivens and hence the possi-

53



IWH

bility of increasing unemployment” (Mahmoud Mohielding, Professor in Ecac®m
and Senior Advisor to the Egyptian Minister of Foreign Trade: ORQI2, p. 6). Paki-
stan raised the claim that “in most developing countries, compesti@strained by in-
dustrial policy [...] to protect the labour force against the riskdishissal in the case
of failing industries” (OECD 2004, p. 3). Such a conflict also seene tfelt in China:
this is the interpretation of Xue Zheng Wang, state administréiomndustry and
commerce (ibid., p. 3).

A special case is that described by Taiwan: “In 1978, in order toderonore employ-
ment opportunities for veterans, the Government set up the LiquefiemeBetrGas

Supply Division (the LPGSD) under the Veterans Affairs Commisgios VAC), and

requested the CPC [Chinese Petroleum Corporation] to designate@®&L_as its sole
dealer of LPG [Liquefied Petroleum Gas]” (OECD 2004, p. 2).

Social policies are typically viewed as an integral part afrapetitive market economy
(although each country chooses a different comprehensiveness and depihl afbsoc
jectives). Social policy does not have to be in conflict with anyhefprovisions of a
competition law. A common misperception is that the effects of ctitigpelaw are re-
sponsible for social costs that emanate from reform policiget&d at establishing a
coherent economic system which enables the country to fully repptéstials of eco-
nomic development. In this respect, the representatives of Argeatiha WTO stated
that “there is a danger of attributing to competition policy samats that are really the
result of more systemic changes relating to a movement awmypfervasive regulation
and state ownership” (WTO 1998a, p. 15). This can even be said about theokffe
competition law of forcing uncompetitive companies out of business. This rathetsreflec
the dismantling of structures that inefficiently bind scarceues, which could be al-
located to new, more efficient, use, and could afterwards produce more fonéfie die
society as a whole. This is the essential truth best describ8dHwmpeter’s intuitive
concept of ‘creative destruction’. Any industrial policy that attentptsupport uncom-
petitive firms is misguided. Increasing unemployment due to thegiiefficient firms
can only lead to unemployment (i.e. resources remaining idle afterghbeen freed
from an inefficient use), if the labour market is dysfunctional, @ug. to rigidities in
prices or the relocation of factors (amongst which insufficierdtional flexibility of
labour is the most prominent).

Nonetheless, the introduction and enforcement of competition law incuis &od
might, therefore, rightly not be seen as a priority in developing countitiedimited re-
sources. Here, the developed world does offer technical and finarsisdhase, as it is
in its own interest to promote the enactment of competition lawsuntries it trades
with. Moreover, this form of assistance could be regarded as Vecyieé development
aid. The claim, however, that a developing country typically has messipg (social)
problems and needs than the enactment and enforcement of competities) daart-
sighted. In the vast majority of such cases of social problemsmastitive business
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environment would be the most appropriate and lasting remedy. The soaltovet!
by Taiwan, namely burdening the most successful industry with thal s@&d to take
care of veterans, cannot convince, as this industry will subsequentha ltawvepetitive
disadvantage compared to foreign suppliers. The playing field becti@gsgainst the
national industry. In case of South Africa, social policy was molemently included
into the latest amendment of its competition law. The “Governmenitsfpart, was an
enthusiastic proponent of competition law although it, too, was carefide¢d broader
social goals (for example, employment creation and Black econampoveerment)
into the objectives of the Competition Act” (OECD 2004, p. 3).

4.3.4 Environmental protection

Damages to the environment caused by economic activity are typicalvisible to
companies as costs. As long as such damages cannot be properljisaetirtiee politi-
cal objective of environmental protection has to be pursued by some fantemvien-
tion into the market. Therefore, a policy, like that applied by Romavhah allows
state aid if it serves environmental protection (OECD 2003, p. 4), ne¢d petat vari-
ance with competition law.

From an economic point of view, the fact that environmental damagendbekow up

as a direct cost, is a market failure. Hence, government intemefdr example via
state aid to eliminate or prevent the damage is not efficiemeypromising or welfare-
reducing, provided the benefits companies receive from the interventi@spond to

the real costs of the prevention or removal of the environmental damage. Onlyhehere t
political objective to providadditional support for companies who are willing and ac-
tive in preserving the environment tilts the level playing field, wafficiency-defined
welfare be compromised.

4.3.5 Systemicreform and economic transition

A country faces a particularly difficult situation during sysieneform from a socialist
planned economy to a market-governed system. A complete overhauinstiadtions,
mechanisms, and even norms and values of society is happening at ¢hénsamA
stable monetary constitution, including institutions like the centnalt bad contestable
commercial banks and a convertible currency have to be created alehbas to retire
from controlling the economy, formally state-owned companies have poiaised,
and new companies, as well as the workforce, have to learn tofeed imarkets where
liberalised prices govern demand and supply. Typically, this transéi@s some time
and is accompanied by several years of severe economic rece$sdormally state-
owned companies have insufficient experience to operate within a ctivepetviron-
ment. Productivity and technology and hence fixed capital is laofpsiglete due to the
previously practiced autarky from world markets during the socialast Competitive-
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ness mostly relies on low wages. Investment is constrained by aberege interest
rates due to risks premiums and monetary stabilisation policies.

Countries facing these transition-related difficulties ardyetesnpted to feel that enact-
ing and enforcing competition law in those circumstances is akeisand that the ef-
fects of the competition laws might aggravate the transiticasgon. As a case on
point, the Polish parliamentary debate in 1999 on the reform of the nat@mnpktition
law evolved around the worry that the resulting discontinuation of @itht® domestic
companies would aggravate transitional recession. MP Kraus stdtesl Polish Sejm:
“At the current level of economic and social development of Polandrevéaeing a
problem: not how to restrain, but how to increase state aid” (Cylwik 2005, g2 19).

However, in light of what systemic reforms have to deliver, i.e.patitiveness of do-
mestic firms, the call for state-aid appears to be rather todthake formally state-
owned companies fit in terms of competitiveness, transition econevoidd do best if
they introduced competition at home so that domestic firms quickly teaadapt. In
terms of gradualism, the infant-industry claim (see chapter 4.Jag)pnovide a ration-
ale to grant the newly exposed companies some time to adjustaiméeompetitive,
but this concept strictly refers to newly emerging or newfosed firms and this is ob-
viously not the case when introducing a competitive environment in the tomesn-
omy amongst domestic enterprises. Where the call for statef@i to competition
against foreign companies (e.g. in the form of imports or foreigrsiok®, the issue of
granting domestic firms a competitive head-start againsigiof@gims does not impinge
upon the issue of introducing competition between domestic firms in donreskets.
Even then, state-aid is not an optimal policy, as it is typicabyted to a selection of
domestic firms and hence introduces distortions which in turn reducesetfy and
eventually competitiveness of domestic firms vis-a-vis their foreign coropstd

In sum, transformational recession does not contradict the enactnmeritooial compe-

tition law. Rather, competition law can serve as the most eféetdol to help the econ-

omy to overcome the structural weaknesses it inherited from the past and to learn how to
prevail in a competitive environment.

4.4  Competition law building

Overcoming the arguments against introduction of competition lawsbhmaydaunting
task for any developing or transition country. However, once a decisiomaipte has

22 |nterestingly, this statement was made despitdatbiethat the country was required to enact a com-
petition law in the framework of accession negaiiz.

23 In this respect, a neutral policy would have #atrall domestic firms equally, as e.g. an undesal
exchange rate would do.

56



IWH

been taken in favour of the development of competition supervision, théhatlahges
are only beginning. Three separate issues have to be resolved. Fabtestotnpetition
laws have to be drafted and adopted. Second, a supervisory authority vgjthatade
powers and resources has to be created. Third, the laws have to bd apglenforced
in an effective manner, gradually building legitimacy for thesland the bodies apply-
ing them, i.e. a culture of competition.

4.4.1 Preparation and adoption of suitable competition laws

Overcoming resistance

Before a country invests serious resources into preparation and adoptmmpatition
laws, its government, its citizens and its businesses have toentbeaidea that com-
petition is a virtue for society and that the enactment of congretaw will promote
general welfare. Many transition and developing countries reporthidack of a com-
petition culture makes the enactment of competition laws vergulifior even impossi-
ble (for Cameroon: OECD 2004, p. 3, for Albania: ibid., p. 2). Initial conditroag
speak against the introduction of competition law: “The initial comaftiinclude sub-
stantial resistance to market-oriented reform manifest in ctitmpesuppressing poli-
cies at all levels of government, fragile political support fanpetition agencies, little
indigenous expertise in competition law or industrial organisation edospoourts ill
suited to adjudicate antitrust disputes, frail transparency safsgaad consequential
vulnerability to corruption, and resource and data shortages” (Kovacic 20fajral in
OECD 2002).

“Most people and most businesses want their suppliers and their crst@mmlesome-
times their competitors to be subject to the stringent applicafic@ompetition law.
This is for their own benefit. However, when the law is applied tm$ieéves they do
not welcome it. It is usually harmful to their interests, and fh&ythese ahead of any
acceptance that there may be public interest considerations. Ang gase they often
fail to see the public interest considerations that may be invalvealsies affecting their
own immediate interests.” And: “This inevitably leads to strongqees against com-
petition law. The losers from competition are most often a powtfildy while the
winners are a weak one.” And: “...the size of the property rights indatveompetition
law is very large and this exacerbates the tensions. In just abewt country there is
quite strong opposition by business lobbies to the vigorous application of doonpet
law. They seek its watering down, they may support its generataipmh but seek spe-
cial exemptions and special deals, and since the amounts of money dneatvbe very
large they press vigorously to weaken competition law. This is otieeakasons why
the question of competition advocacy must be addressed in discussionscabpeiti-c
tion law” (Allan Fels, AO, Dean, Australia and New Zealand Scldddbovernment:
APEC 2005).
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Consequently, the competition council of Romania stated that “mesgéalkitnd the “at-
titude” of the population at large is the “main challenge” to thecement of competi-
tion law (Theodor Valentin Purcarea, President of the Competition GairRomania:
OECD 2004, p. 3), and the Zambian representative of the national com peatithamity
concluded that “in developing countries, promoting compliance to the coropdéiv
is still unattainable task because business is generallyaetuct comply with it, gov-
ernments ignore it and in some cases do not want to know whati ithe public at
large do not understand what it is all about” (G. K. Lipimile: OECD 2002).

Theoretically, a developing or transition country could decide to waltaustifficiently
strong competition culture has developed and the introduction of competivenida
supported by a majority of the population or at least by the most pdwtakeholders.
However, such a strategy could take a long time and competition agivoagde diffi-
cult in the absence of supervised and therefore fair and effi@engetition. During all
this time, competition would be sub-optimal, and economic efficienceswelfare
gains, would remain unclaimed.

Proper appreciation of the virtues of competition law requires coabigesophistica-

tion as well as the prioritization of the general good over persuteaésts. This makes
competition law particularly unsuitable for a bottom-up approach, wihereavern-

ment essentially waits until legislative and administrativkoa is demanded by the
public. On the contrary, competition law is an area that requiresgsteadership, in-
cluding the willingness to take unpopular decisions that do not reap &begibéfits in

the short term.

At the same time, a government does not have to commit politicadisun order to get
competition laws enacted against powerful vested interests. atemays and means
of deflecting forceful opposition and of broadening support. First, a goverrocoelu
seek the endorsement of independent experts. Academics, think-tanks, anddedepe
consultants are examples of domestic experts that could be gptedto support the
introduction and explain the benefits of competition laws. Internatiogan@ations,
such as the OECD or sub-structures of the UN, as well as itteraaconsultants,
could render support from outside the country.

Second, the government could isolate the strongest opponents by publicipiegpla
why these entities oppose the enactment of competition laws and hoaréhgursuing
particular interest to the detriment of the common good. Along the $ass, a gov-
ernment may have to address proposals for alternative measuraspihasedly provide
similar benefits at lower cost (see above, Chapter 4.2) and explaith the help of
neutral experts — how these alternatives fail to accomplistasimelfare gains and/or
serve particular interests over the common good. Another argumensta¢mime of
the) potential alternatives may be their incompatibility with gddions accepted by the
country in the context of WTO accession, in particular the natioeatnient require-
ment under Article 1l of the GATT 1947.
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Third, the government could pursue a carrot-and-stick approach. On the ddenesfi
powerful opponents could be bought out by offers of short-term financial coatjpens
Although sub-optimal, such measures are less damaging than the coatiseede of
effective competition supervision. By contrast, permanent exceptidhe tompetition
law for these opposing forces need to be avoided, if possible. On thmiiteal level,
the government could seek financial aid from Western donor countries gauoisar
tions and use this aid as a sales argument on the domestic iealy, i all else fails,
the government could put the blame on the IMF and/or the World Bank andedecla
the domestic arena that it has little choice but to implemerddimpetition laws. Obvi-
ously, the latter strategy is not helpful for the development of a competition culture.

The drafting procedure

There are many ways of going about the actual drafting of comopetéws. Some
countries have relied heavily on foreign models and/or internationataags in the
development of their laws (for a broader discussion of these isggeSuashine 2000,
pp. 61-93). The Central and Eastern European candidates for EU membershgase
on point. They were strongly encouraged — to say the least — to ad@pbmiess iden-
tical laws as they are applicable at the level of the EUoama/various of its Western
Member States (the process obviously continues with those CEECsatreainot yet
achieved member status, see for example Pétemd Stritof 2001, pp. 469-495). This
was not necessarily the best approach that could have been taken, hdViesrer.a
country takes over foreign laws, suitable or not, it will be difficalinstil a feeling of
ownership in the domestic interlocutors (administrators, attorneysndsssieaders,
judges, etc.). For the case of the CEECs, it was further arpaedthe practice of
merely translating EU laws or the laws of a Member Stath as Germany is also in-
adequate in light of the fact that these Western competition rules haveamtiesigned
for and are ill-suited to deal with certain problems (privatimaind the dissolution of
State monopolies) that are distinct and typical for transition ecesdifEmmert 2004,
p. 668) Therefore, in particular where “privatization was less sgfideor has not hap-
pened yet and State aids to ailing monopolists [are] still [.mjpemnt [...], the CEECs
will have no choice but to develop their own solutions and legal rules” (ibid., p. 668).

Other countries take more time and develop (competition) lawsrthdistinct and dif-
ferent from those applicable elsewhere. Although such an approachesraypsefer-
able, it has its drawbacks. First, the procedure may simply eakomg, valuable time
is lost, and welfare gains are delayed. Second, a thorough domeste mealyaurn into
the opening of Pandora’s box, giving opportunity to all kinds of entitiagsststion spe-
cial language or exemptions in the law for their particularésts. Third, novel solu-
tions may reflect a trial-and-error approach and may compromesevierall quality of
the law and, hence, its acceptance by the public.
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The question is, therefore, how a country can pursue an individual approaehde- t
velopment of competition laws that reflects its sovereignty andetds, while at the
same time avoiding the drawbacks outlined above.

China, for example, took a long time to develop a draft version of aimanipoly
law, despite broad support by international organisations and other cau@tresgions
that were discussed at length included the desirable scope of theoaonpaty law (e.g.
whether or not to include natural monopolies), the nature and definitiomohapoly,
what constitutes an abuse of a dominant or monopoly position, how to deahteith
lectual property rights, etc. (OECD 2001, pp. 5-8). In this process #lastiver legis-
lative projects — China sought and obtained input from various sources, whbout
ever, simply translating or copying foreign models. Members ofgmaeint and staff
working for the legislative drafting service of the Chinese gandint met with academ-
ics and other experts from the United States and various Europeanasouma series
of workshops to be informed about the strengths and weaknesses of speutite
competition laws. The Western experts, in turn, were informed aboap#u#ic goals
China was trying to pursue with its competition laws and weredaskgive their opin-
ions on these goals and the best ways of achieving them. On theflthsisvorkshops
and expert opinions, a series of draft articles was prepared I@npantary committees
and services and circulated to domestic and foreign experts for@am@n the basis
of the feedback, the drafts were more and more refined. Eventutdiysateral years
of work, a highly sophisticated and broadly supported piece of legistaisrsubmitted
to the full parliament for adoption.

Obviously, not every piece of legislation needs and merits this kiredfat and not

every country in the world will have Western donors competing with eteer for the
opportunity of accompanying the multi-annual procedure described above. However, the
model as such seems to be interesting in particular for countmtemplating impor-

tant legislative measures — such as a competition law — anahgedekintegrate non-
standard policies or consideraticifs.

Different laws for different countries: About quality, scope and exceptions

At the Second OECD Global Forum, the claim was raised that due to lack of egperie
emerging economies frequently have difficulties with formulatiggaiate competition

laws. The sheer complexity of the matter, questions about the sclgagsttion, prob-

lems related to the multitude of stakeholders, and whether or not ay®wwpiecific

needs could be considered, were given as examples (Mahmoud Mohielding, Professor in

24 switzerland generally uses a similar system ohaiscussion with a multitude of experts and stake-
holders, albeit on a more domestic level, priotht adoption of important pieces of legislationr Fo
details se&abriel 1997, in particular pp. 110 et seq.
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Economics and Senior Advisor to the Egyptian Minister of Foreign T@HEED 2002,
pp. 2-6).

When it comes to the contents and language of the competition laws to be adopged, thre
issues have to be considered separately. First, the need for higal gemadity of legis-
lation is often underestimated, although the quality directly impaetsacceptance of
that legislation by the respective interlocutors and its suadeapplication in prac-
tice25 Fortunately, there are not only many studies that provide guidelinegbosyv
legislation has to be structured and develdf$etthere are also various international or-
ganizations that provide technical assistance for drafting (Sund®@®, Sunshine
2000) and/or training programmes for legislative services and idrafthlevertheless, a
number of countries have raised concerns. For example, Russia complamgdhe
complicated application procedure, the long delay before a requestppes/ed and
assistance was actually forthcoming, the high level of bureauamasolved, and the
language barrier for technical assistance (OECD 2002, p. 7). Thilm®an indication
for the IMF, Worldbank, OECD and other Western cooperation partnefgthetform
support offered from various sources may cause confusion on behalf oféh&égdoe-
cipients and that some form of best practice codes or benchmarknegligation proce-
dures may be required.

Second, with respect to the general scope of suitable competitiskatieg, countries
have expressed uncertainty whether, for example, network or natural meagbauld

be given transitional periods before competition laws are applidueto, tor whether
they should be covered at all (ibid., p. 2). With respect to substantiveagey&ollu-
sion between otherwise independent enterprises (cartels), and alulgrimént posi-
tions, are the two areas that are generally accepted. Evenghestions have been
asked, for example whether the law itself should provide definition&dfominance”
and other technical questions. As has been discussed above, developing #mhtrans
countries frequently do not consider the adoption of merger control rplesrigy (see
above, Chapter 3.2.2 and Chapter 4.1.4).

In light of the fact that anti-competitive behaviour leads to ecoraiiyisub-optimal re-
sults regardless of who engages in it or in which sector istpleee, we suggest that

25 An example is provided by the Russian Ministry Amtimonopoly Policy, which considers the “lack
of transparency” of its legislation to be a sigrafit administrative barrier for business and catesu
that overly complicated and inhomogeneous compatitegulations may hamper international eco-
nomic integration. Se@ECD 2002, p. 8.

26 The seminal work on the topic is still Byale 1977. For more recent literature, see, for exanuge
Wilde 2000, pp. 293-31%Kellermann1999, pp. 7-30, andopelier2000, pp. 321-342.

27 To give just one example, the Sir William Dale @erfor Legislative Studies at the Institute of Ad-
vanced Legal Studies of London University providesirses in legislative drafting, a Jean Monnet
Course on Legislating for EU Membership and Acaessand even an MA in Advanced Legislative
Studies, see http://ials.sas.ac.uk/research/dsletici
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competition legislation should be comprehensive, including, for exampls, ool¢he
conduct of natural monopolies. In particular in countries with large sttors, it can
be important to include rules on competitive public procurement. Proverpsaof
legislation, like the rules adopted by the EU, can serve as ingpjrat least as far as
coverage is concerned.

On that basis, it seems clear that the size of a firmepdoss not have to be bad, in par-
ticular where an enterprise has grown to a dominant size becasspesior perform-
ance or because the market does not sustain a large number of twepetithese
cases, the emphasis has to be on prevention of abuse. The less awantsro do
about the size of enterprises, for example if it allows growth viaeneeand/or does not
provide powers for the breaking-up of large enterprises, the mors tbldn to ensure
effective prevention of abuse of market power. This will be addressedre detail be-
low, when we come to the structure and powers of the supervisory authorities.

Furthermore, somewhat more detailed explanations and definitions weaund teebe
useful for laws that have to be applied by administrative authoatidshave to be su-
pervised and enforced by courts with little or no experience in the matter.

However, there are indeed areas that may not need to be addressedipetition law.
“Unfair competition” may be one of those. If it is defined as p@gapricing and the
like, i.e. a kind of domestic equivalent to antidumping law, it can begdricontrolled
in the context of abuse of dominant position. Smaller companies withekénpawer
should be of no concern here because aggressive pricing will bedimittime and
scope and may indeed serve pro-competitive ends. If unfair competitiworésbroadly
defined as “unfair trade practices”, there is the problem witheabtithe competition
procedures, i.e. with sluggish firms taking resort to competitionimaarder to harass
aggressive competitoP8. This last-mentioned concern contributed to resistance against
the adoption of competition law in general, for example in Egypt (MaighMohield-
ing, Professor in Economics and Senior Advisor to the Egyptian Mira$tEoreign
Trade: OECD 2002, p. 8).

Third, some countries raised concerns about the ideal design of campketit and
whether national particularities could be takew iatcount (Kovacic 2002, pp, 301-302).
Concerns especially question whether a western style compettwaddresses the
needs of developing and transition countries. Zambia noted the difficofitdrafting a
model competition law for developing countries and rejected the idee&oe-size-fits-

28 |t is probably fair to blame a considerable pdrthe sluggishness of the German economy on the
German law against unfair trade practices (Gesetery den unlauteren Wettbewerb, UWG). This
law is regularly invoked by established firms anade associations against aggressive market en-
trants trying out innovative forms of advertisingdistribution. To give but one example, until the
amendment of the law in 2004, special sales byleesawere restricted to seasonal sales and shop
closing or renovation sales. Other than that, eband other discounts were illegal.
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all’ approach. “Competition laws of developing countries have often beenlletbde
those of developed countries, without being adapted to the special needsrging
market economies” (OECD 2002, pp. 6, 8). The same concerns are ra{Sathesoon
(OECD 2004, p. 2). Malaysia added that further (country specificanagsenay need to
be conducted, for example on M&A activities, restrictive businesstipes, suitable
sectoral regulatory frameworks and exemptions, and also on theoksweeptable
market-share (OECD 2002, p. 2).

The integration of country specific features is a recurring themesdied by developing
and transition countries. It is based on the notion that there is no “one-sizB-fitises

it comes to legislation, including competition law. While thisestegnt cannot be re-
futed, we suggest that it should be applied with care. The quotechstatey Malaysia
illustrates why. Once the door is opened for national specificitiese is a very real
risk that final result is a watered down law that does not providetige supervision of
competition and does not generate the expected welfare gainsafiitely, further
studies are merely used as an excuse for extensive or even indefinite delagwsthe |

National specificities can and should be taken into account when isdorttee integra-
tion of the competition rules into existing national legislation onguocal matters, le-
gal remedies, and the like. They can also be listed as secomddsytg be taken into
account, as it was done, for example, by South-Africa with respect to the achieeément
broader ownership structures regardless of traditional racial boesddiewever, com-
petition laws must not question basic economic facts in the guisatiohal specifici-
ties. Price fixing by cartels is welfare-reducing in Malayjust the same as in Europe
and the definition of dominance as the ability to act independently rirarket forces
does not need to be re-invented for each and every country eitheoulhi@ycgenuinely
believes that certain country specific parameters warrarffeaiettit approach in princi-
ple, it should bring in independent academics or consultants with a cledatador the
scope of their studies and a narrow time line.

Compatibility with existing national laws and institutional structures

When introducing competition laws, various related national laws hawe aolapted or
created at the same time. If the structure of the superviathgray is not dealt with in
the competition law itself, it has to be regulated elsewhere.s@he is true for the
powers of this authority and the legal remedies against itsidesi In substantive law,
there may be a need for amendments to a multitude of other lavgsrefjuires a re-
source-intensive process (both in terms of finances, time and human)thpitabn de-
ter governments from even trying. The Competition Department of Adbstated that
“As far as competition law is concerned [...], there are very osxn@lationships be-
tween competition policy and other economic policies, such as comhphbces, in-

cluding tariffs, quotas, subsidies, antidumping actions, internal regusatexport re-
strictions, industrial policies, of regional development, industrial ptppearvatisation,
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scientific and technologic development, investments and taxes-relatisng/hich
[have to be] reflected in the respective legislation” (for Alba@ECD 2004, p. 2, for
Malaysia: OECD 2002, p. 3, for China: OECD 2001, p. 7, and for Cameroon: OECD
2004, p. 3).

Allan Fels, Dean of the Australia and New Zealand School of Government e poat
“Some promarket minded persons oppose competition law because too muaminter
tion is needed to achieve good market outcomes. [...] Once the [compdttiohjas
been enacted a plethora of activities must occur; the establishment of orsiguch as
regulatory institutions and courts; the undertaking of investigatiosside making in
the light of investigations; judicial processes including appediscational activities
and so on” (APEC 2005).

Pursuit of multiple objectives via competition law

Many developing or transition countries are concerned about competitisrataleing
too one-sided in favour of large enterprises and against social amchothheconomic
goals. The ugly face of Manchester capitalism, they claim, nieetie moderated by
also stating other goals of society in the competition laws. Althoughgbunds good
on paper, it rarely works in practice.

Korea made the experience that if competition policy follows pialtbbjectives, then
the actions of the authority may become inconsistent and the policlosgasupport of
the public (OECD 2003, p. 3). In this context, the representative of the S&utan
Competition Tribunal stated that “[t]he co-existence of industrial pohdycmpetition
law is tense and generally provides a playing field tiltedregaiompetition the more so
in developing countries where the regard for competition is thin gtulbere old pro-
ducer lobbies remain active, where new entrants to the businessaneiidessing for
protection and are usually extremely close to the new demogaternments, and
where the imperative for redistribution in favour of selected istegeoups is over-
whelming. [...] | recall the palpable discomfort of the trade unionsaady of the par-
liamentarians at supporting a pro-market piece of legislatiorr, ¢hesciences only as-
suaged by the notion that they were defending the market from tHestagls enemies.
[...] By the same token | recall the palpable discomfort of the basilodbies, domi-
nated by representatives of big business, at supporting a statutecto they would
have to answer, their misgivings tempered only by the pro-marketateaof competi-
tion law” (ibid., p. 4). “The business sector, dominated by large, dorakgstiovned
conglomerates and steeped in protectionism was intensely suspicithes infentions
underlying the introduction of robust competition enforcement” (OECD 2004, p. 3).
Other examples were given by the Ivory Coast (OECD 2002, p. 6), TangBICD
2004, p. 3), and Zambia (OECD 2002, p. 7).
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These concerns can be boiled down to the following broader issuesthgifgoals are
included in competition laws, they may take precedence over the enttef fair
and open competition; ii) other goals may be a floodgate for regulzdpture; iii) they
may make the competition laws susceptible to abuse by anti-congétitces against
competitive firms (see more generally: Kovacic 2001 and Cuts 2003, pnd Khe-
mani and Dutz 1995).

Palatable versus enforceable laws

Some countries are experiencing the temptation to water dowrcoimegetition laws in
an attempt at reducing political opposition against their adoption.cé@hide done by
way of entering competing goals, as discussed in the previous sédternatively, it
can also be done by taking refuge into very general and unspecifiatgna the law.
However, soft or elastic terms in competition law — as in amytieat permits govern-
ment intervention in the market and/or restrictions of individual (ecar)dnegiedoms —
are problematic in several respects. Either the law becomesumstitable to be ap-
plied and enforced in practice and remains largely dead letterfitnent or non-
existent enforcement (possibilities) make the laws as such undesgablKhemani and
Shyam and Dutz 1995, as found in OECD 2002. They are also a waste ofessasr
stated by Cameroon (OECD 2004, p. 2). Alternatively, the law is hijabigethe ad-
ministration — often at the request of vested interests (lobbyingiptimn) — and used
against certain firms, sectors, or activities, in unforeseen and unforeseagble w

The best precaution against either of these risks is to be varyabpet the goals of the
respective legislation in the drafting phase and to be veryatehtransparent about its
application and enforcement in the law itself.

Shock therapy versus phasing-in

Another attempt at making competition laws more palatable isat@ grace periods to
certain firms or sectors, i.e. to delay the full application ofl#we or to provide for
gradual phasing-in, for example with respect to pendfiebaiwan claimed that it
would not have been possible, politically speaking, to adopt the competitisrwigh-
out such transitional periods (OECD 2002, p. 2). In Brazil, “a phased appmé#oh
implementation of competition policy” (WTO 1998a, p. 17) was chosen ferdaé-
nancial resources and expertise.

Although such an approach may be sub-optimal from an economic perspeute/é s
delays the enforcement of fair and open competition and, thereforeerkeation of

29 Even the European Commission and the Court in inisceirg have frequently avoided financial
penalties in cases where a form of conduct wasstigaged and prohibited for the first time or where
a previous approach was given up for stricter steasl
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welfare gains, countries may have little choice. There are, howestter and worse
ways of phasing-in competition laws. First, a transitional period dhHmiused for tran-
sition, rather than for simple waiting. For example, the needdoritig of administra-

tive staff, attorneys, and judges can justify a transitional peHedond, industry spe-
cific, let alone firm specific delays should be avoided, since ¢heate an uneven play-
ing field. Third, the duration of the transitional period(s) should be cletatgd and ex-
tensions should be avoided.

Costs of the preparation and adoption of suitable competition laws

One of the most widespread concerns in transition and developing coisthedack

of financial resources to cover the costs of developing a competiigrits implemen-
tation, enforcement, and the corollary measures to advocate itstbamefidevelop a
competition culture (for Latvia: OECD 2002, p. 4, for Romania: TheodomWal@ur-
carea, President of the Competition Council of Romania, OECD 2004, p.Zanfinia:
OECD 2002, p. 8, for Albania: OECD 2004, p. 2, for Thailand: OECD 2002, p. 4, for
Brazil: WTO 1998a, p. 17, for Cameroon: OECD 2004, p. 3). The perceived léiek of
nancial resources even led Egypt to question whether “the Egypgiahsigstem [is]
ready and equipped for dealing with and enforcing a sophisticated lavasube com-
petition law?” (Mahmoud Mohielding, Professor in Economics and Senior édtaos
the Egyptian Minister of Foreign Trade, OECD 2002, p. 12). In the caserofa, the
cost-argument was raised against attempts to amend the camplet in order to
make it more effective (ibid., p. 4).

In this respect, it is helpful to distinguish the costs of developwifetite law and the
subsequent costs of its application and enforcement. The lattérevetidressed below.
However, with regard to the initial costs related to the dratimdjadoption of competi-
tion laws, these are frequently overstated or inflated due todieeffiprocedures. If a
country wanted to avoid an elaborate procedure as it is applied in @him&witzer-
land, it could simply hire a small group of academics or consultarttscharge them
with the first draft, including explanations or commentary. Furtheemb@a country is
genuinely interested in building a competition culture, it should not lieulifto per-
suade the Worldbank, the IMF, the OECD or another donor organisation, to gl up
costs of drafting the basic legislation.

4.4.2 Creation of competition authoritieswith adequate powersand resour ces

Suitable and independent structures

Competition law without supervisory authorities is hardly worth the mpiapg written
on. Unfortunately, it is not easy to create a structure that isddtective and cost effi-
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cient (Serebrisky 20049. For example, in the case of the Ivory Coast, “[tlhe Competi-
tion Commission, in the eyes of economic operators, is a body mandated bgv-
ernment authorities to ‘judge’ and punish those among them guilty afHagaf the
rules on free competition. Thus a company that is the victim of an anti-cawgptgc-
tice would hesitate to complain to the Commission for fear ofgaigri.” (OECD 2002,

p. 6). In Korea the claim was raised, “[if the] competition authguitrsues political
goals, it may reduce consumer welfare because the authority captoeed by the in-
terests of group with strong power” (OECD 2003, p. 3).

Experience, in particular in the Central and Eastern Europeantivansountries, has
taught us that newly created competition authorities need spepjabrs because they
not only have to establish themselves and win the trust and collabavhtios private
sector. They also have to fight for recognition from and cooperation with other asor
tablished administrative units of government.

Similar to the central bank, a competition authority should be independemtainy
other governmental agency. In particular, it should not be part of thistri@s dealing
with finance, taxes, and/or the economy, since the competition auth@@jtyat times
have to enforce decisions against these ministries, for example in dtedses (see, for
example, the statement made by the Chinese representative @& @i2 2004, p. 2).
The German example quoted above also shows that any oversight bynailiandi-
vidual ministers, the cabinet, or even the president or prime mirgdtebe avoided, as
it opens the door for political pressure and capture. By contrabg fdmpetition au-
thority is subject only to the law, the constitution, and the oversigtiteofourts, it can
be shielded from these pressures and act in genuine independence.

Human and financial resources

Personal independence of its leadership and personnel has to be partcahdfghe

institutional independence of the competition authority. If the civilasgs working for

the competition authority could be transferred or even demoted atthall, would

hardly be able to work against vested interests for the bestiefysatlarge. Therefore,
they have to be adequately paid and their mandate has to be sufficegtin order to
allow them to act without fear or favour.

However, effective implementation of competition law requires more thastjustural
arrangements. A number of additional conditions have to be created bd&hansi out-
side of the competition authority itself. Besides the need forcgriti material re-

30 And Emmert2004, p. 667: “Structural weaknesses of the intiins and their staff are frequently ex-
acerbated by poorly drafted laws which are eittenérmade and reflect the drafter's lack of experi-
ence, or they are imported and basically just tegienis of EU or Western statutes.”
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sourcesl, these conditions primarily circulate around the need of training, bdtr as
staff of the competition authority is concerned (for Cameroon: OEQ@4, p. 3, for
Brazil: WTO 1998a, p. 17, for Jamaica 2003, p. 5, for China: Xue Zheng Waig (s
administration for industry and commerce), OECD4£Gf) 3, for Malaysia: OECD 2002,

p. 3, for Vietham: OECD 2002, p. 3, for Kenya: OEQID2, p. 4, for Tanzania: G. Mkocha,
OECD 2004, p. 4, for Mexico: OECD 2004, p. 3, for Egypt: Mahmoud Mohielding,
Professor in Economics and Senior Advisor to the Egyptian Ministeoraign Trade,
OECD 2002, p. 8, for Chile: APEC 2005, for Alban@ECD 2004, p. 2, and for Estonia:
OECD 2002, p. 2, for Turkey: WTO 1998a, p. 18), and with respect to its interlocutors.

Within the competition authority, countries should seek to put togetleanaaf highly
motivated and educated lawyers and economists, working in teams anal flat hier-
archy. Experience in CEECs has shown that the training needs sfathisften far ex-
ceed the expectations, since the private sector is very keere tihvéise kind of experts
away with higher salary offers. This suggest a three-for-olee ice. for every post that
needs to be filled, at least three candidates have to be tB&ifedthermore, it can be
beneficial to give to the competition authority certain powers pement with proce-
dural rules, much like the concept of pilot courts suggests (foradletkainalysis, see
Dakolias and Said 2000). Along the same lines, the competition autharitjdshave
the possibility of suggesting amendments to the law to parliament.

As far as other stakeholders are concerned, the net has to betloastvide to encom-
pass not only members of the judiciary but also attorneys and in-regaecbunsel in
larger enterprises. Otherwise, “[i]f there is a cartetitdnce among national lawyers,
where legal counsel of both sides is either oblivious to the facEthaompetition law
should be applied to the case at hand or where counsel feels itbmigbtevant but
hopes — for lack of any specific knowledge — that the other side in thepsaition will
not raise the issue either, we cannot expect effective appiicatithe law” (Emmert
2004, p. 668). Thus, training should take place for civil servants, judges, porseati
torneys, in-house counsel, and most importantly for university teachlens,ieconom-
ics, business administration, and related subjects. Bar assocgtmuld include com-
petition law in their continuing education programs and requirements anersites
should be encouraged to make it a mandatory subject. Only by includihgotest
number of parties in the educational efforts, will a genuine competition culadaaily
emerge.

31 For example, the Chilean competition authority ptaimed that it does not have the necessary re-
sources (both economic and human resources) tp @arthe necessary investigations, A&&EC

32 For a critical analysis of the training provideddivil servants in CEECs in the wake of EU acces-
sion, seeEmmert2004, p. 663: “All too often, the seminars (tramiseminars on EU law for civil
servants, judges and prosecutors) have been offesdunstructured manner or to an ever changing
group of participants. And, most definitely, thevas no systematic benchmarking and assessment of
successful learning.”
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Relationships with other state authorities — avoiding inconsistencies aratlap

Pakistan raised the concern that “equally related with priviatisfis] the inherent con-
flict between sectoral regulators (SR) and CAs. The issihe igppropriate demarcation
of jurisdiction between the two so as to eliminate instances ofapypéng or conflict”
(OECD 2004, p. 3, and for Cameroon: ibid., p. 3). The competition authority of Roma-
nia aims to “establish a real and constructive inter-institutidizddg” (Theodor Valen-
tin Purcéarea, President of the Competition Council of Romania, ibid., fh8)gov-
ernment of Vietnam stated that in connection with the drafting ofdhgpetition laws,
it faces the difficult task to build an independent competition agéncgccordance
with the trend of limiting the establishment of new bodies and thgingeof ministries
in the light of administrative reform” (OECD 2002, p. 4). The Albaniaimg@etition
Department takes an active approach in this respect and reporthé¢haew law pur-
posely has been discussed with about 60 different institutions, dioedtidirectly re-
lated with the competition issues” (OECD 2004, p. 2).

Besides creating an institutionalized dialogue between differenstnes and authori-
ties, countries should also consider some kind of inter-institutional disattiement
mechanism.

Investigative powers and complaint procedures, due process

A very important concern about the application of competition law is cteohéo the
investigative powers of the competition authority and the mechansailalde to it to
receive (anonymous) complaints. On the one hand, the authority has to teelabrech
investigations of its own motion and it must have the necessary cesour do so
whenever it believes that anticompetitive behaviour may be at ©suthe other hand,
the competition authority should be able to receive complaints from tibonpefrom
whistleblowers within a firm that is engaged in anticompetibebkaviour, and from any
other interested parties. To protect informants against sanctiensoiinpetition author-
ity should be able to receive anonymous complaints and to withhold theyiderdin
informant from targets of investigations.

In the case of transition countries the concern was raised thd&ners of misguided
competition law enforcement [...] include subversion to protect exigatterns of
wealth and privilege, discouragement of investment and entrepreneurstigetaac-

tion from other more pressing needs” (Kovacic 2002 as found in OECD 2002, and
Pittman 2004).

The example of the EU has shown that the competition authority reessathing in-
vestigative authorities, including the powers of search and seiztiveg litecan enforce
competition laws effectively. But mechanisms against abuse of auokaiching powers
also need to be put in place. First, the competition authority is subjeontrol by the
courts and has to follow rules of due process and other procedural gud8igoend,
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an independent ombudsman could be authorized to receive complaints about miscon-
duct of competition staff.

Where sufficiently clear and detailed rules about due process aragntegy may need
to be created as part of or in connection with the competition law.

Specific concerns about capture and corruption

In Egypt the resistance against a competition law resulted nofroni the fear that the
government could misuse the law, but also from a fear of a possgsarby competi-
tors. In that country “the issuance of a competition law, has beeg feame resistance
but this time is not coming from the state but from the privateosé¢hat has various
concerns regarding this law such as: 1. Fear of government intervémt@& new form
under the notion of protection of competition. 2. Possible abuse of the Ipartiular
firms that may use it, unjustifiably, to charge competitors witfair trade practices.
[...] 5. Just implementation of the law may be confronted by corruption afitepr-
ing” (Mahmoud Mohielding, Professor in Economics and Senior Advisor to dlip-E
tian Minister of Foreign Trade, OECD 2002, p. 8).

Good working conditions, above average salaries, clear procedural hdegquire-
ment to provide reasons for each decision that affects the rightmsfor individuals,
and oversight by the courts, should normally keep the risk of undue influerdezien
sion-making procedures at the competition authority under control.

Costs of the operation of effective competition authorities

In case of Chile, the government acknowledged that having monopolies ineobtss
to society. But it also wondered whether the cost of the monopolies stdulte lower

than the costs of implementing anti-monopolistic policies (APEC 200t .Sbuth Af-

rican Competition Tribunal stated that even "[tlhose who favour a rammspetition

policy sometimes suggest to us we should not be doing merger i@gaiaall, that our
limited resources should be devoted to prosecuting anti-competitivectrest prac-

tices” (OECD 2002, p. 3). Jamaica stated that in small econoh@es it often a mis-
match between national implementation capabilities and the demandsvafompeti-
tion laws (OECD 2003, p. 5).

In this context, it must not be forgotten, however, that there igemue side to compe-
tition supervision, not only in the form of welfare gains based on econefflttency
but also in the form of fines from perpetrators. In principle, themeyeshould be
somewhat proportionate to the costs. A small country with few probkgthaot get
much revenue from fines but will also not need a very large conopetitithority. By
contrast, if there are many problems in a country, more resouregdabe deployed to
combat the anticompetitive behaviour but, in turn, this investment il génerate
more income from fines.
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4.4.3 Effective application and enforcement of competition laws

Getting it right the first time — building legitimacy via “good” decisions

When a country starts to apply competition laws, it lacks experiand there is a risk
that at least some decisions come out the wrong way. “[R]epeieahd error, caused
by lack of relevant experience and know-how, may erode public and palibicaénsus
supporting competition policy” (Joseph Seon Hur, OECD 2002, p. 3).

There are ways and means, however, of reducing the risk of wrongpdsasd im-
proving the quality of the decisions for the sake of individual justiceaverall legiti-
macy. First, it should be acknowledged that the relevant outcomefisaheutcome of
a supervisory procedure. If mistakes are made on the way, thelyentayrectable. For
example, if the competition authority launches an investigation intntoatg anti-
competitive conduct of a number of firms, it should then confront thess firith its
findings and a draft decision. Such a right to be heard before aéaigion is adopted,
already reduces the risk of major mistakes. Second, when a finsibdeis adopted, it
should be supplemented with elaborate reasons, explaining exactlynd/hyhech fac-
tual basis the decision was taken. This gives the enterprise naroelkplanation that
may make the decision more acceptable but also a possibilitgéssags chances of
success in a legal challenge. Third, final decision could be subjadministrative re-
view before the courts are involved. This can be a very useful insttwhself-control
of the administration. Depending on the facts, suspensory effect magyanot have to
be attached to such an administrative complaint but in any casectbi@n@ response
should be taken by a higher level of authority within the competition atythexg. a re-
view board that oversees the work of the actual case handlers. Fourth, adecuagely tr
judges can provide a second level of review and catch any problenteteaslipped
through the system.

Final decisions on a case, internal review decisions, as walll@urt decisions should
be published on the internet and thus be available to others in siiniktiosns. Ade-
guate provisions for the protection of confidential business data havenade of
course.

Another useful mechanism is the circulation of complaints, casegjraftddecisions
— in an abbreviated form that takes account of confidentiality reqgeimsm- among
concerned parties, such as suppliers, customers, and competitors ofstigatea: firm.
The comments received will not only provide useful input for the decisibtiee com-
petition authority but will also contribute to the transparency anelpgacce of the sys-
tem overall.
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Suitable enforcement powers and penalties

Another concern frequently raised by representatives of developirgnsition country
competition authorities relates to insufficient powers of sanctioamigompetitive be-
haviour. In particular, the possibilities of fining the perpetratoescdien too limited
(see for example the statements made on behalf of Mexico, in OECD 2004, pp. 3-4).

Again, EU law can provide useful inspiration. A situation where faredimited in ab-
solute terms is bound to be inadequate for unexpectedly large chaess Why in EU
competition law, fines can be imposed up to 10% of the turnover of thegrsesrin
guestion. This is a sufficiently large range to serve as aotefé deterrent and to make
sure that the benefits of anticompetitive behaviour, once detectedoivdutweigh the
penalty.

Besides fines for the actual behaviour, the authority also needsatdebto impose pe-
riodic penalties against uncooperative enterprises, and it needs tBetpdssue cease
and desist orders.

Checks and balances — political oversight and legal remedies

As a final point, it should be repeated that political oversight ofpedition authorities

and supervisory procedures is undesirable. The process should be shielded from political
considerations to the largest extent possible. The legality o$tigaéive and punitive
measures has to be secured via the courts, who will be even morenchelgpinan the
competition authority and least subject to capture.

This, of course, does not cut the competition supervision entirely offdrgnpolitical
considerations. In case the government is not satisfied with théheagupervision is
carried out, it still has the possibility of changing the respedtiws. As long as the leg-
islative procedures are sufficiently developed and require supportafidnmdependent
and elected parliament, the risk that particular interests gaitrol of the process
should be controlled.

4.4.4 Summary: Building a Competition Culture

As has been shown in the preceding chapter, many elements have to Ib¢ togetyer

if a country wants to build a competitive and market-based systdmawenuine com-
petition culture. These elements will cost time and effort. Howewe rewards are
plentiful and broadly distributed in the form of better living standéwdshe large ma-
jority of the people. In any case, there are no real and reall&imatives to competi-
tion law, if a country wants to develop and participate more fully in global trade.
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5 Conclusions

The analysis indicates that in numerous countries the need to have a competitio law ha
been realised. The rationales for the adoption of competition lawsecgrouped in ra-
tionales from economic theory, and rationales derived by countriesefxperience in
the economic and political sphere. The theoretical viewpoint that cimpetproves
static and dynamic efficiency and the welfare of the consumehgieconomy is one of
the most obvious rationales for a competition law. In addition to thabftan men-
tioned rational is that competition law is needed in the processvatipation, deregu-
lation and liberalisation. For the latter, competition law is ofeEnsas a remedy against
anti-competitive practices by international mergers and caféf®er economic reasons
noted by particular countries are that a competition law could entiamegtractiveness
to foreign direct investors, promote domestic enterprises in becomiegnational
competitive, and could help to build-up a competition culture. In the poléptare the
role of international organizations and regional agreements and coompitw as a
remedy against corruption are emphasised. A particular cagenisfied by South Af-
rica. Within that country competition law is also used as a meaachieve social ob-
jectives, like the correction of a historically conditioned racrddalance of ownership
of resources.

However, there are also many claims raised whytiama competition law might not be
desirable or necessary. These claims include concerns that dengdatv could nega-
tively affect the economic development of the countries, the argumetileatpolicies

could act as a substitute for competition law or have a highertpriand questions
how to develop and enforce a competition law in the given environment.

With reference to the claims that a competition law could comgethe economic de-
velopment, the analysis indicates that this is not the case. @ghabhtiompetition law is
rather an efficient tool that supports the economic development and ecah@ralop-
ment policies. This is the case, in particular, if the competitianemphasises dynamic
rather than static efficiency. Furthermore, the analysis doesupgort the viewpoint
that other policies could act as substitutes for competition laucié®like a sectoral
approach, trade liberalisation, and privatisation are rather compkyémta competi-
tion law than substitutes. With respect to competing prioritiesdmsatvgeveral policies
and a national competition law, the analysis suggests that thosallya¥mnot arise, if
the policy measures and the competition law are well designeditidubar problem is
that of limited resources. The claim is raised that developingrandition countries
may not have the means to address social problems and to enact &tonipe si-
multaneously. Therefore competition law is sometimes not conceivadoasrity due
to other pressing social needs. Such a viewpoint is short-sighted, hpwegause
competition is welfare enhancing in the long term. Furthermore, thelapeed world
does offer technical and financial assistance for countries whaaoh tev enact competi-
tion laws to overcome the existing limits in those countries, aitdsmown interest to
promote enactment of competition laws in countries it trades witis. form of assis-
tance could be regarded as very effective development aid.
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It is suggested that even in those cases in which the state twantervene actively to
promote economic development competition law could be favourable. For example
policy to build-up an internationally competitive industry through importtgukisn or
promotion of national champions competing within the country and internayiprsll
supported by sensible competition rules.

Adoption of competition law is not the only bottleneck. Our research shewsat after

adoption of a competition law, countries often fall short in its impleation. This sug-
gests that even after the actual adoption of suitable laws, ceuméeel a lot of support
in the application and enforcement of their competition laws.
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